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PREFACE
“Democracy” is one of the widespread notions used in
everyday life, and it is difficult to find anybody in the modern
world unaware of this term. At the same time, both on the doctrinal
level and in practice, the mentioned concept is not always
perceived properly, and in some cases is presented and
implemented in a distorted essence. In particular, there are no
complex research and uniform academic approach on the limits of
the power of people, which leads to distortion of the essence of
doctrine of democracy. Moreover, though in the frames of various
research mechanisms of implementation of direct and indirect
democracies are touched upon, these analyses mostly concern
separate aspects of these concepts. In order to factually characterize
the essence of the rule of people they target just the quantitative
characteristics of support of the people in formation of the state
power, ignoring the key significance of clarification of the limits of
the power of people, professional governance and their
combination. Clarification of the limits of the power of people and
development of a uniform academic doctrine with this regard in the
context of independence of judicial power, its accountability before
the law and finding proper balance between independence and
accountability also have exceptional importance.
Morever, there are no systemic academic research on the
concept of “constitutional stability” and its content both in
Armenian, and in foreign legal thought. We defined the terms
“stability of the Constitution” and “development of the
Constitution”, as well as analysed the issues concerning their
content in our previous scientific research. At the same time, there
are a number of questions with regard to the issue, which still need
5

additional and thorough study. In particular, there is a necessity of a
profound analysis and development of adequate academic doctrines
concerning the interrelations between constitutional stability and
politics, as well as issues regarding the frequency of constitutional
developments.
Though separate analyses on constitutionality of constitutional
developments can be found in literature, there is no uniform
approach on the mentioned issue. Whereas, we consider that
development of a uniform academic doctrine on the discussed topic
has exceptional importance from the aspect of guaranteeing
constitutional stability, which also testifies the relevance of the
issue. There is no uniform academic doctrine concerning the
possibilities of the development of the constitutional preamble
either, hence, its elaboration is also important for the contemporary
legal thought.
Though in our previous academic research we touched upon
the alternative ways of constitutional developments, we consider
that there are separate issues with regard to it, which need thorough
research and development of an adequate academic doctrine. In
particular, there is no consistent academic approach in the frames
of the Armenian legal thought on effective combination of
mechanisms of direct and indirect democracies, solution of disputes
between constitutional bodies with regard to their constitutional
authorities. There is no uniform academic approach in the frames of
the modern legal thought also on the issues concerning the direct
application of the Constitution, development of Constitutional
Court legal positions, which has exceptional significance from the
aspect of guaranteeing constitutional stability.
Though the doctrine of separation and balance of powers is
widely researched in literature, we consider that it should also be
6

revalued from the aspect of its key aim. In particular, the prinicple
of separation and balance of powers, as a rule, is studied, by
making an emphasis on separation of the branches of power from
each other. Whereas, we believe that in the mentioned context the
primary importance should be attached not to the research of the
isolation of the branches of power from each other, but to
elaboration of adequate mechanisms of their interaction and
cooperation, as well as development of corresponding academic
doctrine concerning it.
Academic research on the term “constitutional identity” and its
content can be found in professional literature. At the same time,
there are issues with regard to it, on which there are no complex
academic research or consistent academic doctrine. In particular,
development of a uniform academic doctrine concerning individual
(internal) and social (external) levels of identity and finding
balance between them have exceptional significance for revealing
the role of constitutional identity from the aspect of the content of
constitutional identity and guaranteeing constitutional stability,
which the modern legal thought lacks.
It is obvious that the absence of complex academic research
and uniform approaches on the presented issues leads not just to
theoretical, but also serious practical problems.
The above leads to a conclusion that the noted issues, which
are exceptionally important from the viewpoint of guaranteeing
democracy and constitutional stability, require serious study and
elaboration of a uniform academic doctrine at the modern stage of
the development of constitutional thought, which testifies the
relevance of the selected topic.
This monograph is dedicated to the study of the abovementioned issues and revelation of their solutions and provides a
7

number of doctrinal and conceptual conclusions. The analysis of
the issue, presented suggestions and conclusions can be used in all
the courses and academic research, the subject of which concern
axiological characteristics of constitutional stability and its role in
guaranteeing democracy. The proposals presented with regard to
the discussed issues can also contribute to the imporvement of the
legislation and law-implementation practice.
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CHAPTER 1.
DOCTRINE OF DEMOCRACY IN THE CONTEXT OF
MODERN CONSTITUTIONAL THOUGHT
§ 1. Doctrine of Democracy in Modern Constitutional Law
and the Need to Revalue It
“Democracy” is one of the widespread terms used in everyday
life, and it is difficult to find anybody in the modern world unaware
of this term. At the same time, the mentioned notion is not always
properly perceived and in some cases is realized in a distorted way,
particularly when the authoritarian and totalitarian regimes declare
themselves as democratic, invoking the support of people1.
Whereas one should take into consideration that existence of
expressing people’s support phenomenon, for instance, announced
results of elections, etc., cannot be the sole evidence, stating the
real power of people and democracy. The latter presuppose
existence of a number of other circumstances, the essence of which
we consider necessary to reveal in this context.
In its dictionary definition “democracy” is considered to be the
governance by people, where the supreme power belongs to people
and is implemented by the latter directly or by the representatives
elected by it in conditions of free electoral system. According to
Abraham Lincoln democracy is the power of people implemented
by the people and for the people2. In another definition democracy
is considered to be a form of governance, in conditions of which
citizens implement the right to make (political) decisions personally

or via representatives elected by them. Herewith, the circumstance
of recognizing people as the source of power underlies democracy3.
Democracy is also presented as a state-political formation of
society, where the people are the source of power4.
In literature various circumstances are presented, presupposing
existence of the so called “good, qualified” democracy, for
instance, existence of the universal suffrage, periodical, free,
competitive, fair elections, more than one political party, more than
one source of information, etc.5.
Summarizing the presented views, we draw a conclusion that
though each of these approaches touches upon the discussed issue
from a different viewpoint, an important circumstance is crucial for
all of them – the fact that the source of power in democratic social
societies is the people. Hence, to our mind, the first key point for
characterization of the phenomenon “democracy” is the fact that in
comparison with other forms of governance, in case of democracy
the real source of power is the people, the power belongs to the
people, is implemented by the people and for the people.
A question arises in this context whether the above-mentioned
universally recognized definition is sufficient for proper perception
of the essence of democracy. Moreover, does this definition allow
to speak about existence or absence of democracy in general or
does it show the latter as just an aim, which should be seeked, but
will never be perfectly realized?
3

See What Is Democracy? Editor: Howard Cincotta, https://www.ait.org.tw/infousa/
zhtw/docs/whatsdem/whatdm2.htm, /Accessed: 04.05.2018/.
2
Ibid.

See Философия: Энциклопедический словарь. — М.: Гардарики. Под
редакцией А.А. Ивина. 2004. http://dic.academic.ru/dic.nsf/ enc_philosophy/313,
/Accessed: 04.05.2018/.
4
See Философский энциклопедический словарь, 2010. http://dic.academic.ru/
dic.nsf/enc_philosophy/313, /Accessed: 04.05.2018/.
5
See Morlino L. Qualities of Democracy: How to Analyze Them. Istituto Italiano di
Scienze Umane, Florence (Italy). 2009, p. 3.
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The viewpoint is worth mentioning in this context that
democracy is just a social idea, aim and it is rather difficult or even
impossible to thoroughly realize the latter. The proponents of the
mentioned approach consider that in this case the main
methodological aspect should be the following: democracy should
not be considered as a quality, which is typical or not for a concrete
society, but the main emphasis should be given to the circumstance
that “people” should itself reply to the question how democratic it
is, how democratic it should be and how democracy can be
widened6.
In order to answer the mentioned questions an analysis of
several important issues is necessary, which will be touched upon
below.
The view is widespread in literature that democratic
governance brings a number of problems, which make the
effectiveness of the latter doubtful.
One of the most important negative phenomena, existing in
democratic governance systems, is the formation of “mediocre
leaders” or so called “slaves of slogans”, which, in turn, leads to the
formation of a low culture. According to Tocqueville even if good
leaders can come to the power, they are not able to implement longterm and society-wide projects due to being at the mercy of a fickle
public with diverse interests, which is changing mandates for
government with each election. This circumstance, in turn, leads to
ineffectiveness of power7. Moreover, it is emphasized that in the
mentioned systems the person, who is proficient in negotiations and
“commercial” relations, hence, also in establishing ad hoc
coalitions for support of concrete projects, becomes a successful

politician8. Even guides on concepts and principles of democratic
governance emphasize the self-advertisement function of
representatives and stress that their success is possible just in
conditions of realization of this function, as a person cannot be
famous if he/she doesn’t advertise himself/herself9.
One of the most important shortcomings of democratic social
systems is the syndrome of the so called “empty space”. The
essence of the latter is in the fact that the carrier and source of
power, that is – people, is a non-identifiable, abstract phenomenon,
consisting of continuously changing masses. In the result a so
called “empty space” is formed, in the context of which the power
is implemented by elected individuals and people itself is in fact
alienated from power. In the result such a power is immediately
occupied by individuals, which play with public opinion or
manipulate it. This circumstance, in turn, leads to demagogic
governance of populist politicians or authoritarianism masked as
democracy10.
The next shortcoming of democracy is the fact that in case of
the latter state is continuously balancing between ochlocracy and
dictatorship. Moreover, in this case tyranny of a person is
substituted with tyranny of majority, which definitely is not better,
if not worse from the viewpoint of the normal course of social
relations11. The fact that even the modern democracies cannot

8

See Cunningham F. Theoris of Democracy (A Critical Introduction), 2002, London
and New York, T J International Ltd, Padstow, Cornwall, p. 144.
7
See Ibid, p. 17.

See Walker Jack L. A Critique of the Elitist Theory of Democracy // The American
Political Science Review, Vol. 60, No. 2 (Jun., 1966), p. 291.
9
See Concepts and Principles of Democratic Governance and Accountability. Edited
by Mathias Kamp, 2011, pp. 18-19.
10
See Cunningham F. op.cit., p. 179.
11
The most important issue here is the fact that nobody can guarantee that the choice
of the society is correct. For instance, Hitler gained power in a democratic way,
getting majority in Reichstag (see Галеев К. Монархия и республика. Достоинства
и недостатки, http://schools.keldysh.ru/labmro/lib/projects/ galeevk.htm /Accessed:
04.05.2018/).
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restrain from plutocracy is added to this12.
Irrationality is also one of the greatest shortcomings of
democratic governance systems, the basis of which is the
impossibility of uninformed crowd to properly perceive its
interests13.
In this context the individual is the main subject of research.
The reason is that when the issue of “rationality” of a group is
discussed, it is possible to consider just from the aspect of the
behavior of the members of a group. The approach exists in
literature that the rational individual is also selfish. Moreover, it is
emphasized that the political behavior of people is similar to the
behavior of participants of economic relations, hence, it is
presupposed that they take into account only their own interests.
From this viewpoint it is obvious that for instance, individuals pay
for concrete goods more than necessary, noting not just the welfare
of the manufacturer or salesperson. Taking the above into account,
the presented authors consider extension of the economic model on
political behavior crucial. In this context it becomes obvious that
when a person elects, runs for office or pursues certain policies
when in office, this is assumed to be done not because of the
concern for the public good. Moreover, it will also be impossible to
guarantee that an individual will follow moral rules agreed on by
the philosophers as being necessary for harmonious social life. This
circumstance, in turn, makes crucial the issue that corresponding
norms and institutions should be formed, taking into account
continuous possibility of existence of selfish behavior, and
channeling it in such a direction that it becomes beneficial rather
than detrimental to the interests of the members of the society and

normal development of social relations. In economic relations the
mentioned result is in some sense guaranteed also due to the fact
that they are premised on the assumption of purely self-regarding
behavior14.
In this context perception and analysis of behavior of political
parties is also highlited. Parties are composed of political actors,
who seek power not in order to implement favoured policies, but in
order to attain income, prestige and power. For this purpose they
join with others in political parties to compete for power. In the
result it becomes obvious that in democratic political systems
parties are equivalent to entrepreneurs in economic relations.
Hence, political parties form and implement such a policy, which,
in their opinion, can guarantee more votes just as the entrepreneurs
produce products they believe will gain the most profits. It is
obvious that the state power should implement certain social
functions, and the governing party should keep enough voters
sufficently satisfied to be re-elected. In other words, in the
mentioned “exchange relations” citizens should get something in
return to their votes. But these benefits are by-products of the
motivating goal of getting elected and staying in power in the same
way as providing a customer with a functioning car is a by-product
of a dealer's effort to make a sale.
Realizing this, parties publicize their ideologies as
advertisements. As the aim of a party is just to be elected, its
leaders do not care about intrinsic value of ideology, but develop
one they think will attract the largest number of voters15.
Taking the above into consideration, we draw a conclusion that
the shortcomings of democracy and the distortions, emerging in

12

See Галеев К. op. cit., http://schools.keldysh.ru/ labmro/lib/projects/galeevk.htm,
/Accessed: 04.05.2018/.
13
See Cunningham F. op. cit., p. 22.
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See Cunningham F. op. cit. pp. 101-110.
See Cunningham F. op. cit. pp. 101-110.
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social systems in the result of them, are almost identical with the
shortcomings of other types of state regimes and distortions,
emerging in the context of the latter. For instance, shortcomings of
absolute monarchy, which is considered to be an expression of non
democratic political regime, are: dependance of the destiny of the
whole state on the will and qualities of one person; conflicts with
regard to the inheritance of the throne; the fact that the main means
for overcoming dissatisfaction of people becomes overthrowing the
power, which can lead to civil wars, etc.16. It is obvious that from
the viewpoint of results, the discussed shortcomings are almost
identical with the shortcomings of democracy and distortions of
democratic social systems. Noting this, a view was expressed in
literature that in fact the term democracy that can mean anything to
anyone is in danger of meaning nothing at all17.
We believe that the idea of democracy can be transformed to a
senseless concept, and the same problematic situations typical for
other types of state regime can emerge in one situation – in case of
considering democracy just as a state regime within the frames of
which power belongs to the people.
Hence, in our opinion, the existing perceptions and doctrinal
approaches concerning the essence of democracy should be
revalued. Moreover, invoking the above-presented and universally
recognized definition is not sufficient for the proper perception of
the essence of democracy, and in this context several other
circumstances should be taken into account.
From this viewpoint the circumstance is crucial that the
approach of recognizing people as a source of power is not an end
16

See Галеев К. op. cit. http://schools.keldysh.ru/ labmro/lib/projects/galeevk.htm,
/Accessed: 04.05.2018/.
17
See Concepts and Principles of Democratic Governance and Accountability. Edited
by Mathias Kamp, 2011, p. 10.
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in itself and can never be perceived as such. Moreover, we think
that the reasons of acknowledging this approach are natural and are
based on noting the nature of the human being and peculiarities of
formation of societies. From this aspect it is obvious that any
social-political formation is established in order to firstly satisfy
individual’s requirements and preserve the existence of the human
being. Hence, it is also evident that the best means for reaching the
mentioned aim can be recognition of people as a source of power.
This circumstance, in turn, presupposes that the doctrine of
democracy should itself be based on the logic that the human being
is its axis, for whom possibilities of self-expression and selfrealization shall be guaranteed, as well as an individual shall be
valued. We consider that the above-mentioned circumstance is the
essence, main ideal, goal of democracy, its key characteristic and
peculiarty, distinguishing the latter from other forms of statepolitical formation of the society. Hence, democracy isn’t an end in
itself and its value isn’t in the idea that power belongs to the
people, but in the factual realization of the above-mentioned aim.
Summarizing the presented analysis, we draw a conclusion that
existence of democracy is conditioned by the circumstance to what
extent the discussed aim has been realized in reality. This, in turn,
presupposes that all the other features presented with regard to the
mentioned type of state regime emanate from the above-noted
peculiarity, are aimed at the realization of this goal, which assumes
that conditioned with various developments in social life and its
perception, these features can be changed over time.
We would also like to add that the Constitution of the Republic
of Armenia in edition of 2015, in comparison with constitutional
regulations of 2005, according to which the state was bound by
fundamental human and citizen’s rights and freedoms as directly
16

applicable law18, defines the requirement of being bound by
fundamental human and citizen’s rights for the public power19. We
consider that the mentioned amendment is of conceptual nature and
crucially transforms the essence of the discussed phenomenon. This
is firstly emphasized from the aspect that in this context the
requirement of being bound by fundamental human and citizen’s
rights is extended also to the power of people, as the idea of public
power includes not just state, but also people’s power20. Hence, the
power of people and its realization cannot be considered as an end
in itself either and are in any case bound by fundamental human
and citizen’s rights and freedoms21.
In summary, we consider that the key feature for democracy is
the circumstance that in conditions of the latter people is the source
of power, power is exercised by the people and for the people,
having as a basis the human being as a highest value and having an
aim to guarantee for an individual possibilities of self-realization
and self-expression22.
18

Article 3 of the Constitution of the Republic of Armenia in edition of November 27,
2005.
19
Article 3 of the Constitution of the Republic of Armenia in edition of 6 December,
2015.
20
Public power consists of the following three structural elements: power of people,
state power, local self-governance power (See Авакьян С. Публичная власть:
конституционно-правовые аспекты // Вестник Тюменского государственного
университета. 2009. N 2, p. 6).
21
In this context the example of the Republic of Georgia is interesting. Article 7 of the
Constitution of the latter defines that while exercising authority, the people and the
State shall be bound by the universally recognized human rights and freedoms as
directly applicable law (see http://www.constcourt.ge/en/ court/legislation/
constitution.page, /Accessed: 04.05.2018/).
22
In the mentioned context the view presented by certain authors is worth mentioning,
according to which, from the “moral” viewpoint the essence of democracy is in the
development of all the social capacities for each concrete member of society, and the
“main criteria” of democracy is providing individuals with equal effective right to live
as fully as they may wish (see Cunningham F. op. cit., p. 149).
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In the result we draw several other important conclusions
presented below:
It is obvious that distortions of social systems, resulting from
shortcomings typical for the rule of people, have entailed to such a
situation that the aim, for which democracy as an idea, ideal was
established, is also distorted. Moreover, institutions typical for the
rule of people often start to serve opposite to the mentioned aim.
Hence, the main conclusion here should be the following:
institutions formed in order of regulation of social relations should
be implemented just for the goals they were formed for. Otherwise,
notwithstanding the fact of observance of various formal
requirements, the essence of the institution is distorted, which, in
turn, makes necessity of its existence senseless.
The next important conclusion in the mentioned context is the
following: in order to realize the above-mentioned aims and avoid
the listed shortcomings adequate constitutional and political culture
is necessary. Hence, existence of features typical for democracy is
possible just in conditions of adequate pre-democratic
constitutional and political culture. Democracy isn’t a peculiarity,
originally belonging to state and society, and can be reached just at
a certain stage of social development. Moreover, it is obvious that
even in case of realization of the mentioned aim and existence of
democracy the latter will periodically come to the above listed
distortions, and in the result – the factual absence of democracy as
a constitutional-legal feature of the state. Hence, we consider that
development and strengthening of a democratic state is a
continuous circle – transition from a pre-democratic social system
to a democratic one and vice versa. Moreover, during the whole
period, preceding and succeeding democratic social systems, the
process of formation of an adequate constitutional and political
culture goes on. This is the reason that according to many authors
18

democracy shall be considered not just as a state, but also as a
process, and from this viewpoint terms “democracy” and
“democratization” should be perceived as synonyms23.
Hence, there is an interesting fact in this context: existence of
other types of state regime and phenomena typical for them
becomes an intermediate mechanism for formation of democratic
social system and culture. Moreover, one can conclude from the
presented analysis that it is basically impossible to avoid this.
The above leads to a conclusion that theory of democracy is
nothing else than a means aimed at guaranteeing the key
circumstance necessary for harmonious existence of social systems,
that is - the human being is the highest value, possibilities for selfrealization and self-expression for an individual are guaranteed and
the individual is valued. Moreover, as it was already mentioned, the
approach of recognizing people as a source of power isn’t an end in
itself, the reasons for adopting this approach are natural and are
based on taking the nature of the human being and peculiarities of
formation of societies into account. Though distortions of social
systems, resulting from the rule of people, are almost identical with
shortcomings of other types of state regime24, at the same time it is
obvious that any social-political structure is formed firstly to satisfy
the requirements of an individual and to preserve the existence of
23

See Баранов Н. Исторический обзор развития демократии, http://nicbar.ru/
theoria_democraty1.htm, /Accessed: 04.05.2018/).
24
With this regard Aristotle’s viewpoint is worth mentioning, according to which
majority can make good rulers not because any ordinary person is wise, but because of
the pooled experiences and knowledge of many individuals. In other words the latter
proposes the idea of quantitative wisdom. In this context “jury theorem” of Condorcet
is also worth mentioning, according to which on the assumptions there is some
decision that will be objectively the best for a society and each of the society’s voters
has a better than 50 percent chance of selecting it, the larger the majority votes for a
particular option the more likely it is the best option voted for (see Cunningham F. op.
cit., p. 154).
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the human being. Hence, it is evident that for individuals the best
means for reaching the mentioned aim can be recognizing
themselves as the source of power. In the result we draw a
conclusion that recognizing people as a source of power isn’t an
end in itself, is just a more acceptable means for reaching the key
goal of societies from the viewpoint of the human being’s
individual and social peculiarities. Summarizing the above, it
should be noted that one can speak about the existence of
democracy just in the situation when each individual feels that in
the concrete social system the human being is the highest value,
possibilities of his/her self-realization and self-expression are
guaranteed, as well as an individual is valued.
Moreover, handing the power to the people can serve the
presented aim of social societies just in case of existence of an
adequate level of constitutional and political culture and in some
sense is a result of its existence.
In addition it should also be noted that existence of the
mentioned constitutional and political culture is possible just in one
case - when the principle of “self-restraint” underlies both
individual behavior of individuals and political behavior of the
power and political actors. In other words, here the logic is crucial
that the human being shall be the highest value, possibilities of
his/her self-realization and self-expression shall be guaranteed and
an individual shall be valued, hence, each person’s behavior should
be restricted just by this circumstance. The essence of the principle
of “expedient self-restraint” in this context is the following: the
carrier of power should firstly restrict itself with the discussed
circumstances, and individual should realize that not just he/she is
the highest value, possibilities of not just his/her self-realization
and self-expression should be guaranteed, not just other carriers of
20

the public power should be restricted by his/her fundamental rights
and freedoms, but the same should be typical also for other
individuals. Hence, realization of the presented circumstances and
existence of an adequate constitutional and political culture are
possible primarily in situation when everybody perceives, respects
the mentioned factors and factually self-restricts himself/herself by
them.
Realizing the above-mentioned statements, in turn, is possible
in case of extension of the economic model to the behavior of all
the carriers and implementers of power. In this context the fact that
the human being is factually a highest value, possibilities for
his/her self-realization and self-expression are factually guaranteed,
an individual is valued, the public power, in turn, is restricted by
fundamental human rights and freedoms as a directly applicable
law, becomes an aim for expression of an adequate behavior by any
individual. Analogically, a targeted result for political parties and
political actors for expressing a relevant behavior can be
obtainment of power.

§ 2. The Idea of “Elitism” and Its Role in Effective Exercise
of the Power of People
In this context it is important to note that besides the traditional
“majoritarian” theory of democracy, there are also other theories,
which conceptually differ from the first one in a number of
essential issues.
One should take into account that they also (for instance,
pluralist, deliberative and other theories) suggest various ways for
overcoming distortions, evolving in social systems. Anyway, to our
mind, none of them can surmount the main reason for the
21

mentioned shortcomings, that is - individual and social peculiarities
of the human being, particularly, his/her selfish nature, in the result
of which the mentioned main distortions take place.
In this context we consider necessary to reveal and analyse the
key peculiarities of one of the democratic theories – the elite theory
of democracy.
The founder of the elite theory of democracy is Joseph
Schumpeter, who insisted that democracy doesn’t mean that people
directly govern. Democracy just means that people has an
opportunity to accept or reject individuals, who will govern them.
The popularity of this method is conditioned by the fact that the
candidate leaders have possibility of free competition for getting
the votes of the electors.
The proponents of the elite model of democracy separate the
society to governing minority (elite) and not governing majority
(masses). Masses aren't interested in politics, doesn't have enough
knowledge and thorough information, cannot make proper
decisions, because of which they voluntarily transfer the right to
manage political processes to the elite. As the majortiy of citizens is
irrational, isn't competent and has non stable preferences, political
participation of masses is limited by elections25. Moreover,
according to D.S. Mill the main option to solve the mentioned issue
typical for the majority of citizens is tranfering the power to
educated individuals in order to guarantee the thoughtful choice of
leaders and policies, at the same time, encouraging people's general
participatory democracy via transfering practical knowledge on
reasonable self-governance to them. Mill also considers necessary
to develop “political moralty”, which will give representatives wide
25
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discretion to act in a way, which they think will be in compliance
with the best interests of their voters. At the same time, determining
proper scope for political representatives becomes crucial in this
context. As a criterion for concretization of the mentioned limits it
is proposed that representatives are free in implementaion of their
discretion, but they should exercise it in the interests of their voters,
who are also thought to be capable of independent judgement and
are not just charges on representatives to be taken care of26.
Being agree with the necessity of professional governance and
highliting its significance from the aspect of realization of the main
aim of social systems, at the same time, we consider the key
approach of proponents of elite democracy, according to which
power of people should be restricted by the possibility of accepting
or not accepting its rulers, to be extremal. Such a solution doesn’t
overcome the discussed problems, emanating from the individual
nature of the human being. Hence, in the result of it the presented
threat of distortion of social systems doesn't disappear.
Therefore, the main conclusion here is the following: marginal
approaches, underling both majority and elite theories of
democracy, don't give an opportunity to overcome distortions of
social systems. At the same time, each of them proposes certain
significant and key viewpoints, which have exceptional importance
from the aspect of perfection of the theory of democracy. Hence,
we consider that solutions necessary from the viewpoint of
regulation of social relations and development of social systems
can be found just in case of combining the presented approaches
and this should underly the essence of the doctrine of democracy.
Particularly, as already noted, implementation of the majority
power should be based on the human being as the highest value, the
26
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aim of this power should be guaranteeing possibilities for selfexpression and self-realization for an individual, the power of
majority, in turn, should be restricted by the mentioned
circumstances and by fundamental human rights and freedoms.
At the same time, the idea of professional governance
proposed by the elite democracy theory has exceptional importance
from the viewpoint of finding adequate solutions to various arising
problems, as well as from the aspect of increasing effectiveness of
the governance system, and to our mind, it should also underly the
theory of democracy.
With this regard it's worth mentioning that the representation
element is one of mandatory peculiarities of the modern doctrine of
democracy and was considered by philosophers as an opportunity
provided to democracy to gain new form and quality. At the same
time, the axis of the latter should be not just the exercise of power
by state and local self-governance bodies and their officials, but the
exercise of power by them professionally. With this regard it is
important that gaining power should not be an end in itself for the
people, exercising power. They should be endowed with high
professionalism, notwithstanding the fact whether they implement
power authorities or not. Moreover, on the basis of implementation
of these authorities should be the human being as the highest value
and the aim of the power should be guaranteeing possibilities for
self-expression and self-realization for an individual, as well as
valuation of the human being. The power, in turn, should be
restricted by the mentioned circumstances and fundamental human
rights and freedoms. Just in this situation it is possible to overcome
the fear that inclusion of representation elements lead to a number
of internal difficulties, in particular, these institutions alienate the
power from the demos in such a way that the question of critics to
what extent it is legitimate to name the new system democracy is
24

absolutely appropriate27.
With regard to the above-mentioned issue it is necessary to
analyse existing in literature key ideas on the formation and
transformation of governing elite. In the theory of political science
two main approaches are presented on the mentioned issue – elitism
and elitarism. The essence of elitism is the following: election of
the people, exercising power, is implemented on the basis of
meritocratic principle (literally – “power based on merit”, from
Latin mereō - merit, from Greek κράτος – power, governance). The
essence of the latter is in the election of the best professionals, such
people, who are more competent in the field of governing political
processes. In the result of such approach the elite is formed on the
basis of open competition - via election of the best professionals
and rulers. Exercise of power by them is perceived as a function of
distribution of the managerial work and not as a main aim of career
ambitions. In the mentioned situation power functions belong to
more prepared and talented representatives of society, for whom
obtainment of power is not an end in itself. Moreover, they are
endowed with high professionalism, notwithstanding the fact
whether they implement power authorities or not.
In comparison with the above elitarism is based on the idea of
separating the elite from masses, in the result of which the elite is
considered to be a closed class, layer. In this case formation of elite
is implemented in a way, excluding competition – via inheritance,
class privileges, party or nomenclature belonging, etc. Power
resources become accessible for the representatives of elite,
notwithstanding their abilities and governance skills. They become
carriers of power functions due to belonging to the governing elite.

Obtainment of power becomes the essence and the main aim of
their political activities, and possession of ruling position in the
governing hierarchy is dictated just by subjective motives (firstly
by vanity and the need to satisfy ambitions) and not by social or
state interests. Such a model of formation of the elite develops a
ruling group, consisting of rulers, who have just career aims and are
projected with the goal of preserving their corporate supremacy as
long as possible.
In this context it should also be noted that contradistinction of
two qualities more required in the field of political governance, that
is - loyalty and competence, is presented in the theory of
management. In the result, each leader stands before a dilemma: in
case of choosing candidates, who are just loyal to him/her, the
system becomes ineffective; in case of choosing competent
candidates one deals with highly professional and talented
individuals, in the result of which the authority of the ruler (head)
as a manager can be threatened28.
The presented leads to a conclusion that in such situations
formation of the already discussed ruling group consisted of “slaves
of slogans” and “mediocre leaders” becomes inevitable, which in
no way relates to effective implementation of the power of people
and reaching the aims of democracy.
Taking the above-mentioned into account, we draw a
conclusion that election of representatives of power on the basis of
the idea of elitism, taking as a basis the features of competence and
professionalism, is necessary for reaching the discussed aim of
democracy.
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****
Summarizing the above, we consider that the key feature for
democracy is the circumstance that in conditions of the latter
people is the source of power, power is exercised by the people and
for the people, having as a basis the human being as a highest value
and having an aim to guarantee possibilities of individual selfrealization and self-expression, as well as to value the human being.
Moreover, though the representation element is one of the
mandatory peculiarities of the modern doctrine of democracy and
was considered by philosophers as an opportunity provided to
democracy to gain new form and quality, the axis of the latter
should be not just the exercise of power by state and local selfgovernance bodies and their officials, but the exercise of power
professionally. From this viewpoint it is important that obtainment
of power should not be an end in itself for the people, exercising
power. Moreover, the basis of implementation of power authorities
should be the human being as the highest value and the aim of the
power should be guaranteeing possibilities for individual selfexpression and self-realization, as well as valuation of the human
being. The power, in turn, should be restricted by the mentioned
circumstances and fundamental human rights and freedoms.
Hence, the features of democracy can undergo changes over
time. Simultaneously, in order to characterize the social system as
democratic the key peculiarity of the latter should necessarily stay
unchangeable, that is – exercise of power won’t be an end in itself,
it shall be based on the human being as the highest value and the
aim of the power should be guaranteeing possibilities of individual
self-expression and self-realization, as well as valuation of the
human being. The distortion of the mentioned aim can lead to the
distortion of the essence of the discussed whole phenomenon,
which, in turn, will make the necessity of its existence senseless.
27

CHAPTER 2.
AXIOLOGICAL CHARACTERISTICS OF
CONSTITUTIONAL STABILITY
§ 1. Constitutional Stability and Its Legal Characteristics
Stability is one of the most important features of modern
constitutional systems and one of the significant prerequisites for
strengthening and development of constitutionalism. This is not
accidental, as during the last centuries the role of the guarantor of
systemic stability has been mainly provided to the Basic Law of the
state – “written” Constitution. The reason is that just the latter
defines the aims, emanating from the integrity of civilizational
values of the concrete society, the basic principles of social
existence, prescribes the main rules of social behavior, the nature of
interrelations between an individual and the state, the order and
limits of exercise of the power, creating by social agreement a
necessary environment for the thorough expression and progress of
the creative nature of an individual29. The Constitution is a unique
attribute of statehood, which expresses the level and trends of
development of not just the world community, but also a concrete
society and the state, the principles and rules, underlying the social
relations, order and limits of exercise of power, as well as the
nature of interrelations between an individual and the state. Hence,
“Constitution is a social agreement on the main rules of social
existence”30, and as such, prescribes the fundamental legal values
and principles, which are typical for the given historical stage of the
29
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social society and are the “kernel”, essence of the relations within
the frames of the latter. This presupposes necessity of stability of
both the mentioned regulations, and also a constitutional system in
general.
The terms “stability of the Constitution” and “constitutional
stability” are both equally used in professional literature. Moreover,
they are, as a rule, applied in an identical content - in order to
characterize the durability of constitutional norms31. In our previous
research we also used the notion “stability of the Constitution”.
But, taking into account the circumstance that within the frames of
the mentioned concept we discuss not just the issues of long-lasting
effect of constitutional norms, but also their effective application in
real life, hence, not the issues with regard to the Constitution as just
a legal document, but issues concerning stability of constitutional
systems are studied, we henceforth consider it expedient to use the
term “constitutional stability” in order to ensure uniform
terminology. In our opinion, the latter expresses the essence and
nature of the discussed issues in a more thorough manner32.
It is considerable that there is no uniform approach in legal
literature on the content of the discussed notion, and various
definitions can be found with regard to this. According to some
authors stability of the Constitution is unchangeability of

constitutional regulations33, stability of the content of the
Constitution, as well as more rigid order of amendment of
constitutional norms in comparison with ordinary laws34.
According to another view this concept means unchangeability of
the main provisions of the Constitution in conditions of
unchangeable social-political environment of the society35. The
mentioned feature of a constitutional system is also defined as legal
durability of the original constitutional text36, viability of
constitutional regulations in time37. Some academics believe that
stability is the long-lasting effect of the Constitution without
making essential changes in it38. The view, according to which
stability of the Basic Law is sustainability of the main systems of
the state, which is the prerequisite for the durable political stability,
is also interesting39. Hence, the essence of the discussed feature is
in unchangeability of constitutional regulations, in not being
subject to the impact of changing political forces and in preserving
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high level of sustainability40. As it was mentioned by the exChairman of the State Duma of the Russian Federation Boris
Grizlov “Stability of the Constitution is the stability of the social
life; it is the investment attractiveness, transparency of the legal
system”41.
The variety of the above-mentioned definitions leads to a
conclusion that there is no uniform approach in legal literature with
regard to the content of constitutional stability, the analysis of
which will be implemented below42.
It should firstly be mentioned that in sociology the
development of the perception concerning the stability of social
systems is conditionally divided into three stages. The first stage is
characterized by mutual exclusion of stability and changeability. At
this stage correlation of the mentioned two criteria of a system is
considered as strictly symmetric, and the advantage is given to the
static stability. At the second stage the idea of dynamic stability
starts to be discussed. Notwithstanding the existing mess with
regard to the terms “stability” and “balance”, the first one no more
excludes possibility of changes, and the idea of dynamic, and not
static stability gains prior significance. At the third stage stability
starts to be perceived as a unity of preservation of the system and
its changeability. Hence, stability and changeability are no more
considered as conflicting phenomena. The idea of dynamic stability
prevails43.
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In the contemporary science stability is considered as
preservation of the parametrs of the system and return to those
parametrs in case of forced deviations, as well as a process of
simultaneous changes, “regulated and organized changes”44. It
expresses the possibility of the system to keep dynamic balance
during a long period of time45 and to be unchangeable within the
frames of the time in previously defined or reasonably expected
conditions46.
Taking the above into account, we consider that from the
viewpoint of Constitutions and constitutional systems also
“stability”, “changeability” and “development” are not mutually
exclusive terms. The essence of stability isn’t based on the idea of
preserving the system from changes, but on the idea of establishing
opportunities for taking the mentioned changes into account. This,
in turn, means that even if stability presupposes unchangeability, it
is just in conditions of unchangeable social relations.
Simultaneously, the same isn’t relevant for the opposite situation,
in conditions of which the system, in this case – the Constitution,
should have an ability to react to the ongoing changes and to take
them into account, which, in turn, requires that the discussed
feature presupposes also possibility of changes. Otherwise, the
Basic Law will turn into a “died legal act”, just a documental
solution, acting independently from the factual relations, which in
reality is unable to exercise its functions and regulate social
relations. This will naturally lead to the stagnation of the system.
With this regard the view is worth mentioning, according to which
44
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the objective of self-preservation is typical for the human society. It
is realized not by keeping the existing relations unchangeable, but
via their development, change of social relations and institutions47.
Hence, the Constitution can’t be stagnated either, should react to
the social progress and can’t turn from its impetus into its blocker.
The Constitution can’t lead to constitutional deadlocks; it should be
the most active impetus for the development of the civil society.
The existence of a distorted civil society is conditioned also by the
fact that not thorough constitutional solutions create a fertile
ground for that48. Moreover, it was continuously emphasized in
literature that just the constitutional systems, which combine
procedural stability and material flexibility, that is - the systems,
where the general rules of political processes are transmitted from
generation to generation, simultaneously being adapted to changing
conditions of internal and external economic, social, cultural and
power relations, are successful49.
Therefore, the first important conclusion with regard to
constitutional stability is the fact that the latter shouldn’t be
considered as unchangeability of constitutional regulations50.
At the same time we should take into account that the above
47
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doesn’t presuppose a possibility to thoroughly change the “core”,
“kernel”, the essence of the system. The reason is that each system
has a concrete integrative quality, which forms the mentioned
whole system and the initial condition, from which the transition to
new positions takes place. Hence, in case of the absence of the
noted features the object ceases to be the mentioned concrete
system and it’s obvious that in these conditions it is not possible to
speak about the viability and stability of the latter at all.
The above leads to a conclusion that the term “stability of the
Constitution” presupposes a possibility of changes, but such
changes, within the frames of which the main quality of the system,
the “core” of the Constitution is held51.
Summarizing the presented analysis, it should be noted that not
the Constitution, which isn’t subject to changes, is stable, but the
one, the changes of which doesn’t undermine fundamental
principles and values, underlying it. Hence, the idea of not the
static, but dynamic stability underlies the mentioned feature of the
Constitution, and stability doesn’t exclude, vice versa, it
presupposes development of the Basic Law. Just in these conditions
the Constitution can be a “living document”52 and an initial
regulator of social relations.
The above leads to a conclusion that the stability is the
51
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characteristic of a constitutional system, which presupposes
viability and unchangeability of the Constitution (as a social
agreement on basic rules of social existence) in conditions of
unchangeable social relations, taking into consideration the fact that
in this case we speak not about static, but dynamic stability, when
the “core”, the essence of the Constitution isn’t subject to thorough
changes, but the Constitution itself is able to adapt to changing
social relations, being their initial regulator.

§ 2. Constitutional Stability Indicators and Their Axiological
Characteristics
It is obvious that the formation and strengthening of the feature
of stability require existence of some necessary mechanisms of
determination and implementation of constitutional norms, which
will be touched upon below.
There is no unanimous approach in literature with regard to
these mechanisms. The majority of authors emphasize this or that
concrete factor or criterion, conditioning the existence of the
mentioined feature, when touching upon the discussed issue. Thus,
according to some academics existence of the feature of
constitutional stability is conditioned firstly by the existence of
separate institutes formed on the basis of the Constitution. They
mention that such institutes, as elections, bicameral parliamentary
system, the right of veto of the head of executive power,
federalism, etc., which are an expression of the prinicple of
separation of powers, can have positive impact from the viewpoint
of ensuring durability of the Constitution, as in the result of them
political actors, as a rule, have no motives to change the existing
regulations. According to the mentioned authors, the institutes

prescribed for protection of the Constitution as a highest law, such
as the rigid order of amendments or constitutional justice, can also
have the same role. They turn constitutional amendments into a
difficult process and create non-official mechanisms for adapting
the Constitution to the developments of political, social or
economic environment.
Summarizing the mentioned views, it should be noted that their
essence is in the following: in conditions of constitutional
regulations, which concern separation of powers or are prescribed
for the protection of the Basic Law, there is a less threat of
amending or replacing the Constitution53.
Undoubtedly, definition of various democratic institutes in the
Constitution is important from the aspect of ensuring the stability of
the latter. But, to our mind, it is not the initial and exceptional
factor, conditioning the existence of the mentioned feature of
constitutional systems. The reason is that sometimes the Basic Law
defines the mentioned values and principles, but in a manner, which
are not adequate to the factually existing relations. Hence, the
unchangeability of the constitutional text during a certain period of
time becomes conditioned not by the definition of the mentioned
institutes, but by various political, social, economical and other
circumstances. There is also a possibility of situations, when the
Basic Law doesn’t define separate elements of the mentioned
institutes, but they are enrooted via other constitutional means, for
instance, official interpretation. Hence, in our opinion, though
constitutional determination of the mentioned circumstances has
great significance from the aspect of ensuring the stability of the
Basic Law, not in all the cases the latter is a definite evidence of the
existence of the discussed feature.
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The mentioned authors believe that the rigid order of
constitutional amendments, increasing the threat of expanses
necessary for amendments from the viewpoint of time and
resources, leads to the formation of the feature of stability. They
also believe that long constitutions are more durable than the short
ones, and the first version of determination of constitutional norms
has positive impact on the durability of constitutions54.
One should take into account that the mentioned conclusion is
presented by researchers, who perceive the idea of constitutional
stability as its durability from the aspect of the period of time
between entering into force and formally replacing it by another
Constitution. While our viewpoint with regard to constitutional
stability leads to a conclusion that the discussed factors aren’t a
definite evidence of the existence of the feature of constitutional
stability either.
The reason is that situations are possible when in conditions of
changing social relations constitutional text remains unchangeable,
not developing also via other means. Whereas in this case the
Constitution won’t have an ability to adapt to changing social
relations, will reflect those relations in a crusted manner, won’t be
their initial regulator, hence, won’t have a feature of viability and
won’t be stable. Not by chance the viewpoint was expressed in
legal literature that in case of rigid constitutions the possibility of
not just negative, but also of favorable amendments is
complicated55.
It is interesting that the view that long constitutions are durable
can be found in literature equally to the approach that short
constitutions act for a longer timeframe. Moreover, these two

opposite views are based on the same reasoning, that is – the
detailed nature of regulations leads to the durability of the
Constitution, and vice versa – the detailed nature of regulations
leads to rather frequent changes of the Constitution56. At the same
time, the study of the international practice with regard to the issue
leads to a conclusion that there are flexible and short constitutions,
which are rarely subject to amendments, and together with them
there are long and rigid constitutions, which are amended rather
frequently. Notwithstanding the complicated procedure for
amendments, in Germany, for instance, there are many
constitutional changes57. 1917 Constitution of Mexico, which is one
of the longest and rigid constitutions, was amended more than 65
times in 1917-2006, being subject to about 500 various changes.
While the Constitution of Iceland, which is one of the shortest and
relatively flexible constitutions, has been amended just 7 times
since 1944, and the majority of changes concerned the suffrage and
protection of rights58.
Moreover, various research on constitutional amendments in
different states show that political and social context has had a
larger significance from the aspect of their number and frequency
than the formal norms on constitutional amendments, and the
circumstance of being flexible or rigid, short or long hasn’t
predetermined the factual threshold of constitutional amendments,
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number of changes and the importance of reforms59.
We consider that flexible or rigid, short or long nature of the
Constitution is conditioned by political, social, constitutional
traditions of a concrete social system, and as the presented analysis
shows, it can’t be a definite factor, conditioning the existence of the
feature of constitutional stability.
Taking the above into consideration, we believe that the
rigidity of the Constitution, as well as its short or long nature can be
an important for the existence of the feature of constitutional
stability factor just in case, when other mechanisms for adapting to
the developing social relations are prescribed60.
What about constitutional justice, literature considers
adaptability of the Constitution61 and existence of the institute of
official interpretation as an essential condition for durability of the
Basic Law. These circumstances will be touched upon in the further
parts of the monograph.
The above leads to a conclusion that separately none of the
presented circumstances is a definite factor, conditioning existence
of constitutional stability. Hence, in this context it is important to
reveal the main mechanisms for determination and implementation
of constitutional norms, the integrity of which is necessary and
sufficient for the existence of the discussed feature of the Basic
Law.
The famous American sociologist Parsons, touching upon the
59

See CDL-AD(2010)001, Report on Constitutional Amendment, Adopted by the
Venice Commission at its 81st Plenary Session (Venice, 11-12 December 2009),
http://www.venice.coe.int/docs/2010/CDL-AD%282010%29001-e.pdf,
/Accessed:
20.01.2018/.
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For instance, the institute of official interpretation of the Constitution.
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See Ginsburg T., Melton J., Elkins Z. The Lifespan of Written Constitutions/
American Law & Economics Association Annual Meetings, http://law.bepress.com/
cgi/viewcontent.cgi?article=1934&context=alea, /Accessed: 15.04.2016/.
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issue how a system keeps the stability of its structure, draws a
conclusion, according to which it is realized due to the
mechanisms, which ensure the trend of the system to regulatedness.
The sociologist calls them main functions of preserving the
structure, which should be implemented in any stable social system.
They are the following: 1. adaptation (social systems should be able
to adapt to the social environment, including its changes), 2.
purposefulness (social systems should be able to raise concrete
aims for their development), 3. integrity (social systems should be
able to keep the solidarity and unity of their elements), 4.
preservation of the latent structure (social systems should have
internal strength reserves and resist tense relations even between
the participants, which is ensured via social institutes, keeping the
stable latent structure of social relations)62.
In our opinion, the analysis of the presented mechanisms is
effective also from the viewpoint of criteria, pressuposing existence
of constitutional stability.
Our view that “stability” and “development” of the
Constitution are not mutually exclusive terms, and that stability of
the Basic Law should pressupose ability to react to developing
social relations and to adapt to their conditions, was already
presented in the monograph. Hence, the necessity of the abovementioned first function is important also from the aspect of
constitutional stability.
What about the other mechanisms of ensuring the stability of
the system, we already mentioned that for the realization of the
noted aim it is necessary that the system has internal strength
62

See Абельс Х. Проблема социального порядка в социологии Талкотта
Парсонса, 2002, Перевод Минакова А. / под ред. Головина Н. А.,
http://sbiblio.com/biblio/
archive/abels_social_order_problem/,
/Accessed:
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reserves and is able to resist contradictions between its elements
and their results. In case of Constitution it is also important that the
latter has the mentioned peculiarity. This, to our mind, presuposses
that for being stable the Constitution should be self-sufficient. With
this regard a view was expressed in legal literature that selfsufficient constitutions keep stability during a long period of time,
forming a so called, “adaptive effeciency”, i.e. capacity to adjust in
the face of shocks and to restructure institutions within the
constitutional framework that effectively deal with an altered
reality63.
From the viewpoint of the discussed feature it is important that
the mechanisms necessary for the realization and protection of the
Constitution, as well as for the regulation of social relations should
be included in the Constitution, giving an opportunity to solve
various arising problems on the basis of constitutional norms.
Otherwise, in case of each arising problem the Constitution should
be subject to continuous changes or will stay unchangeable on the
paper, turning into a formal document and not complying with the
developing social relations. And in such situations the mentioned
important circumstances, presupposing the existence of
constitutional stability, will not exist, i.e. the Constitution will not
be viable or will not be able to adapt to developing social relations
and being their initial regulator.
In this context the view is worth mentioning, according to
which the self-sufficient Constitution ensures stability due to the
fact that it defines mechanisms necessary for its renovation with the
aim of not becoming a barrier for the social development64.

Moreover, changes are unavoidable even in conditions when the
Constitution doesn’t prescribe such mechanisms. But in this case
they take place in an unpredictable way, contradicting the
underlying the constitutional agreement fundamental values65.
At the same time, one should also take into account that the
essence of the self-sufficiency of the Constitution is not in the fact
that the Constitution prescribes all the details of the regulation of
social relations, but in the fact that the Basic Law gives an
opportunity to find necessary regulations for solving various arising
in the discussed field problems66, in other words, has a necessary
and sufficient system of constitutional self-defense67.
Self-sufficiency also presupposes that besides regulating the
existing social relations, the Constitution should raise
corresponding aims, conditioning the development of the
mentioned relations, to which the concrete social society should
seek68. The mentioned norm-aims ensure the development of
arising within the frames of concrete social society relations, in
case of absence of which the society, hence, also the Constitution
(as a guarantor of systemic stability), can’t be stable, as it won’t be
able to ensure dynamic balance and will reflect the social relations
in a crusted state.
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See Mittal S. Constitutional Stability in a Changing World,
http://politicalscience.stanford.edu/cooperationcolloqpapers/Mittal_cooperationmemo.
pdf, /Accessed: 15.04.2016/.
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See Пряхина Т., Ibid, p. 320.

See How Constitutions Change (A Comparative Study) / edited by Oliver D.,
Fusaro C., Oxford and Portland, Oregon, 2011, pp. 432-433.
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For instance, constitutions, as a rule, don’t directly prescribe how this or that
constitutional norm should be perceived. But they define a requirement for
establishing a body, implementing official interpretation of the Constitution, or
prescribe provisions, which are necessary to take as a key point during the
interpretation of these norms, giving an opportunity to solve arising concrete problems
in case of necessity.
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With this regard see Հարությունյան Գ. Սահմանադրությունից` սահմանադրականություն, Երևան, 2004, p. 96 [Harutyunyan G. From Constitution to
Constitutionalism, Yerevan, 2004].
68
They can be conditioned also by the global trends of the development of social
relations.
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From the viewpoint of the discussed issue it is also important
that for being stable constitutional norms should constitute an
interrelated, systemic integrity. In case, when the Constitution
prescribes norms, which separately define effective regulations, but
together - as integrity, aren’t able to properly regulate social
relations, the Basic Law won’t be able to implement its functions,
hence also be stable. For instance, Article 2 of the RA Constitution
prescribes that in the Republic of Armenia, the power belongs to
the people. The people shall exercise their power through free
elections, referenda, as well as through state and local selfgovernment bodies and officials provided for by the Constitution. It
is obvious that the mentioned norm is a fundamental value for the
formation and strengthening of a democratic state and has an
exceptional importance from this viewpoint. But if other
constitutional norms don’t guarantee, for instance, possibility of
free elections, referenda, the existence of this provision will also
become senseless, changing the essence of corresponding social
relations and the trends of their development69. At the same time,
notwithstanding the importance of the above-mentioned technique
of determination of constitutional norms, during their realization
the logic that there are not and can’t be any conflicts between the
constitutional regulations should be considered as initial. In other
words, they should be interpreted not in an isolated and conflicting
manner, but on the basis of their logical interconnections,
considering the Constitution as a consistent, thorough document.

With this regard the legal position of the Lithuanian Constitutional
Court is worth mentioning, according to which the Constitution
can’t and doesn’t have gaps70. The view is widespread also in the
Hungarian constitutional doctrine that unity and integrity of the
Constitution presuppose that there are no gaps in the Constitution,
and there can’t be contradictions between the constitutional
articles71.
In sum, we believe that just such constitutional systems can be
stable, and just such norms can be viable, which are able to
guarantee the predictability and certainty of regulation and
development of social relations. This, in turn, is possible just in
conditions of existence of the peculiarities mentioned with regard
to determination of constitutional norms. Predictability is presented
as one of the most important requirements, presupposing the
existence of the feature of constitutional stability by some other
researchers. It is noted with this regard that all the activities depend
on the results of political processes, hence, the latter should be
endowed with a minimal level of predictability. The constitutional
order should ensure a possibility of stable expactations with regard
to both governmental and non-governmental actions. At the same
time, it is emphasized that the Constitution, which doesn't ensure
possibility of stable and self-realizing expectations, cannot be
durable, as everybody is interested to have a minimal certainty with
regard to processes and results72.
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Taking the above-mentioned into account, in this monograph we consider the term
“constitutional stability” in macro level, i.e. from the aspect of the whole Constitution,
notwithstanding the fact that in literature the latter is considered also in micro level,
taking as a basis separate constitutional provisions (see Vermeule A. Selection Effects
in Constitutional Law. VERMUELEBOOK, http://www.virginialawreview.org/
content/pdfs/91/953.pdf, /Accessed: 15.04.2016/).

See Ruling No. No. 24/04 of The Constitutional Court of the Republic of Lithuania
of 25 May 2004, http://www.lrkt.lt/dokumentai/ 2004/r040525.htm, /Accessed:
05.04.2014/.
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See The Basic Law of Hungary (A First Commentary) / edited by Csink L., Schanda
B., Varga ZS. A. Dublin: Clarus Press, 2012, p. 160.
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See Ordeshook P. C. Constitutional Stability. Pasadena, California, October, 1991,
http://www.hss.caltech.edu/SSPapers/sswp779.pdf, /Accessed: 15.04.2016/, pp. 9, 11.
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The above leads to a conclusion that from the aspect of
guaranteeing constitutional stability no best model of determination
of constitutional norms can exist. Hence, in our opinion, the main
criterion for this should be the choice of such an option of
determination of constitutional norms, which will give an
opportunity to find in each concrete situation a balance between the
underlying constitutional stability values, predictability, certainty of
a constitutional system and the necessity of constitutional
developments with underlying it values.
Continuing the analysis on the factors, conditioning
constitutional stability, it should be noted that though from the
aspect of the discussed issue the mentioned interconstitutional
solutions have an exceptional importance, not only the above
circumstances ensure stability of constitutional systems. The reason
is that constitutional regulations will be senseless, hence, the
Constitution won't be viable and stable in all the cases, when it isn't
able to implement its functions. In this case the latter won't be the
guarantor of systemic stability, turning just into a formal document
and not being the initial regulator of the developing social relations.
With this regard a view was expressed in legal literature that a
stable Constitution should lead to effective social results, otherwise,
the society will prefer another regulation73. Moreover, according to
some academics the viability of the law is not that much in the
logic, but in the practice74.
Taking the above into account, we believe that besides the
presented circumstances, constitutional stability presupposes also

necessity of existecne of other circumstances. In particular, in our
opinion, constitutional systems can be considered stable just in case
when the Constitution, inter alia, is able to implement its functions,
which is conditioned not just by the above-mentioned necessary
interconstitutional solutions, but also by several external factors.
Taking the above into account, the viewpoint of the authors,
who condition the existence of constitutional stability by the
peculiarties of the political system, is worth analyzing.
A rich intellectual tradition in political science postulates that
formal institutions emerge and change as a byproduct of political
and social change. Not by chance the view was expressed in
literature that the significance of the Constitution is in the fact that
it is the real prize of the political struggle75. In this perspective,
political actors support a constitution in equilibrium only as long as
the underlying it configuration of interests and powers that sustains
the equilibrium remains stable. Should the interests or resources of
powerful actors change, so would the existing constitutional
structure76. Moreover, the approach that, constitutions are subject to
political actors and events and exist just during such a timeframe,
within which they are expedient from the political point of view,
and no more, has been widespread77. Hence, the important changes
of the political and social life increase also the risk of constitutional
75

See Ibid, p. 11.
See Gillman H. Political Development and the Origins of the “Living Constitution”,
2007, http://www.acslaw.org/files/Gillman-Vanderbilt% 20Paper%209-2007.pdf,
/Accessed: 15.04.2016/, p. 5.

See Calvert R. Coordination and Constitutional Change. Washington University in
St. Louis, p. 11, http://calvert.wustl.edu/downloads/CoordConstChg.MPSA.pdf,
/access: 15.04.2016/, Overview of Law and Politics // The Oxford Handbook of
Political Science, Edited by Goodin R., 2011, http://www.oxfordhandbooks.com/
view/10.1093/oxfordhb/9780199604456.001.0001/oxfordhb-9780199604456-e012?print=pdf, /Accessed: 16.06.2018/.
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See Negretto G. L. The Durability of Constitutions in Changing Environments: A
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See How Constitutions Change (A Comparative Study) / edited by Oliver D., Fusaro
C., Oxford and Portland, Oregon, 2011, p. 115.
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amendment.
Various research show that the stability of modern
constitutions mostly depends on political stability, and the
interruption of the balance of the state power in the result of armed
upheavals, revolutions, etc. have the greatest impact on decreasing
the viability of the Constitution. For example, 66% of the
constitutions of the Latin American countries, which lost their
effect in 1946-2000, were replaced just during these events78.
In this context the view is worth mentioning, according to
which the Constitution has a mixed – political-legal character,
hence, the political and legal are closely interrelated within the
frames of the Basic Law79. Moreover, several academics state that
constitutionalism is the factual realization of politics expressed in
the content of the Constitution80. Taking this into consideration, the
key elements of the essence of the Constitution are formulated in
literature in the form of the following questions: 1. The will of
which political forces has been defined in the Constitution? 2. The
interests of which social layers are expressed in constitutional
provisions and preserved by them? etc.81. According to a number of
authors, law cannot exist without politics, as politics gives the law
its driving force and its “rough content” or substance, which law
then adapts to its autonomous framework and develops its final

form, expressing it in a specific normative manner82.
We also believe that from the viewpoint of the discussed issue
politics is an important factor, as the political environment has an
undeniable impact on the choice of constitutional solutions and
their factual realization. The reason for such a conclusion is
obvious, as in almost all modern constitutional systems
constitutions are adopted and amended in the result of direct
participation of political forces, notwithstanding the fact whether
the constitutional regulations are adopted by the parliament83,
special body established for this aim84, or the people85.
For instance, Article 202 of the Constitution of the Republic of
Armenia defines that the Constitution and amendments to Chapters
1-3, 7, 10 and 15 of the Constitution, as well as to Article 88, to the
first sentence of part 3 of Article 89, to part 1 of Article 90, to part
2 of Article 103, to Articles 108, 115, 119-120, 123-125, 146, 149
and 155, and to part 4 of Article 200 of the Constitution shall be
adopted only through a referendum. At least one third of the total
number of Deputies, the Government or two hundred thousand
citizens having the right of suffrage shall have the right to the
initiative of adopting or amending the Constitution. The National
Assembly shall adopt the decision on putting the draft to
referendum by at least two thirds of votes of the total number of
Deputies. Except for the specified Articles, amendments to other
Articles of the Constitution shall be adopted by the National
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Assembly, by at least two thirds of votes of the total number of
Deputies. At least one fourth of the total number of Deputies, the
Government or one hundred fifty thousand citizens having the
right of suffrage shall have the right to corresponding initiative. In
case the National Assembly does not adopt the draft amendments to
the Constitution provided for in part 2 of the mentioned article, it
may be put to referendum upon the decision adopted by at least
three fifths of votes of the total number of Deputies. Moreover,
according to Article 206 of the Armenian Constitution the
President of the Republic shall call a referendum within a period of
three days following the adoption by the National Assembly of a
decision on holding a referendum.
It should also be noted that the essence of constitutional
regulations itself presupposes that their majority86 cannot be
implemented without the direct participation of political forces.
The presented legal regulations lead to a conclusion that
political forces have direct role with regard to the issues of both the
adoption of constitutional amendments, and also of calling a
referendum. This role is obvious also from the viewpoint of
implementation of constitutional norms.
The circumstance should also be taken into account that in
comparison with other institutions and groups, for political forces
constitutional developments are primarily necessary for gaining and
preserving power, as well as forming and developing a desirable
model of separation and balance of powers. This becomes essential
from the viewpoint of their whole role in the process of
constitutional developments. Hence, it is obvious that three main
factors determine the impetus for the mentioned forces: 1.
individual, private interests of the people, representing political

forces87, 2. partisan interests88, 3. public interests. Taking into
account the general aims of the activities of political parties, it is
impossible to exclude the existence and role of individual or
partisan interests in the activities of these forces. Hence, it is
obvious that in this context the key objective is to find a proper
balance between the mentioned individual and partisan factors and
the public interest in the aspect that individual and partisan interests
should be secondary, derivative from the public one and serve the
main aim of social systems – the circumstance that the axis, basis
of all the social systems is the human being as a highest value, for
whom possibilities of self-expression and self-realization should be
guaranteed via establishment and strengthening of the rule of law89.
The following circumstance is also important in the mentioned
context: if constitutional developments are implemented via
making amendments to the text of the Constitution, the isolation of
political forces, at first, the ruling political force from other
political forces and society, as well as the solitary search of
constitutional solutions should be excluded during this. The reason
is that the opposite process always leads to decline in confidence in
constitutional regulations and their implementation, hence also, to
the absence of constitutional stability. In this aspect the example of
87

For instance, constitutional regulations concerning organization and activities of the
state power bodies, fundamental human and citizen rights and freedoms.

For instance, attempts of extension of term of office of presidents, which are rather
widespread in recent years.
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For instance, choice of concrete form of governance, concrete electoral system, etc.
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power.
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referenda (see CDL-AD(2007)008, Code of Good Practice on Referendums // adopted
by the Council for Democratic Elections at its 19th meeting (Venice, 16 December
2006) and the Venice Commission at its 70th plenary session (Venice, 16-17 March
2007), http://www.venice.coe.int/ webforms/documents/default.aspx?pdffile=cdlad(2007)008-e, /Accessed: 16.06.2018/).
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constitutional reforms in the South African Republic is interesting,
the success of which, according to some authors, was conditioned
not just by the circumstance of wide public participation, but also
by the existence of “enough inter-partisan consensus”90.
The above leads to a conclusion that the political environment
has undeniable effect on the choice of constitutional solutions and
their factual realization.
At the same time, in the discussed context we should also take
into consideration that the mentioned impact isn’t unilateral, as the
Constitution, in turn, defines the rules, within the frames of which
the state, hence, also the political power should act. From this
viewpoint the statement of French prominent lawyer Pierre
Sandevuar is interesting, according to which: “It is the politics,
which formulates the law, but at the same time, the law itself
responds to politics, introducing to it a regulating element and
making political actors to act transparently, fairly and
responsibly”91. The view expressed in literature, according to which
fundamental social changes are possible only via such
constitutional amendments, which reflect corresponding changes of
political culture directed to strengthening constitutionalism, respect
towards human and citizen rights and the rule of law, is also
interesting92.
Therefore, the stability of the Constitution and constitutional
system is conditioned not just by this or that change of correlation
of political forces, but generally, by the corresponding level of

constitutional and political culture of the society. The latter
predetermines not just the character of internal constitutional
solutions, but also the external factors, having impact on their
definition and viability, as well as the methods of reaction to them.
Not by chance the circumstance that a number of textual
amendments are made to the Basic Law even in conditions of rigid
constitutions, as for instance, in Germany, Czech Republic, India,
South African Republic, is conditioned in literature just by the
impact of culture and politics. Whereas the culture and politics of
other states make textual amendments to the Constitution rather
difficult or even impossible, for instance, in Italy and Spain93. From
this viewpoint the approach, according to which the realization and
stability of the Constitution depend on the circumstance how much
it is accepted and preserved by the state power, and most
importantly – by different social groups, is also worth mentioning94.
Hence, we believe that constitutional and political culture of
the society has key significance for the existence of the feature of
constitutional stability.
At the same time, in the mentioned context we should be
guided by the logic that law and politics should have one main
common goal – regulation of social relations by guaranteeing the
principle of rule of law. And in such conditions it becomes obvious
that the Constitution should be not a tool for politics, but a bound,
framework for it. Moreover, the constitutional developments should
express not the current political preferences and interests, but be
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superior to them and define fundamental legal framework for
political actors and events. In other words, constitutional policy
should be clearly differentiated from the current politics, and the
Constitution should be not a part of the ongoing political game, but
should have a role of defining the rules of that game. Not by chance
the term “Constitution” is itself etymologized also from the aspect
of “limitation”, clarification of the limits of power and of
establishing “inescapable snare” for those, who will try to go out of
the authorities prescribed by law95. It's worth mentioning in this
context that according to various studies in all the situations, when
political elites have been trying to use the Constitution with the aim
to gain political dominance, the final result has been the paradox
“Constitution without constitutionalism”96, which, in our opinion, is
unacceptable from the viewpoint of guaranteeing constitutional
stability and stable democracy.
Summarizing the above, we conditionally distinguish the
factors, presupposing the existence of the feature of constitutional
stability, into two groups: 1. endogenous, 2. exogenous. The first
group concerns the content of the Constitution and the nature of the
internal constitutional solutions, for instance, self-efficiency of the
Constitution. The second group includes all the external factors,
which impact determination of constitutional solutions and their
viability, for instance, changes of the balance of political forces.
Though the existence of constitutional stability is conditioned
by the circumstance of satisfying the mentioned criteria, a view was
expressed in legal literature that one should avoid “artificial
95

stability” of the Basic Law97. While in our opinion, when the
mentioned feature doesn’t factually exist and artificial attempts are
made to form an impression about its existence by distorting
separate criteria, it is more expedient to speak not about “artificial
stability”, but about the absence of the discussed feature. In case of
the Constitution such situations are possible, for instance, when the
Basic Law stays in force and is not subject to changes during a long
period of time, but defines such rules of regulation of social
relations, which are not typical for the given historical stage of the
social society; doesn’t factually prescribe the values and principles,
which are fundamental for the concrete society; doesn’t define such
structural solutions, which are necessary to reorganize the social
life in accordance with constitutional norms and values; doesn’t
prescribe such norm-aims and norm-principles, reflecting concrete
system of values, to which the concrete social society should seek;
isn’t the legal basis, which underlies the development of the state’s
legislation. While the Constitution, acting during a long period of
time, can be stable just in case of existence of these peculiarities.
Hence, in our opinion, the fact should be essential that the term
“Constitution” doesn’t cover just the existing text or separate
documental solutions, but also underlying them values and
principles. Therefore, existence of the feature of stability of the
Basic Law should be conditioned also by them. Not by chance a
view was expressed in legal literature, according to which the term
“Constitution” covers the integrity of rational principles. The norms
of these texts on realization of rights gain their force not as much
due to the circumstance of being validated by the “people”, as due
to the principles of rationality. These norms are protected and gain
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a status of the Basic Law not because their force was granted by the
people, but because of the obvious rationality of their
requierements98. Hence, though one of the most important features
of the Constitution is its popularity, just the circumstance of being
adopted by the people is not sufficient to determine the
phenomenon as a Constitution and characterize the realization of its
functions as effective. Existence of not just this or that necessary
feature is required for this, but the complex of necessary and
sufficient features, and which is the most important – availability of
an adequate constitutional and political culture99. Not by chance
several constitutions adopted by parliament or a special body
elected or convened with this aim effectively implement their
functions100. The Venice Commission expressed the following
position with this regard: there is no common European “best
model” for constitutional amendments. From the viewpoint of these
issues representative democracy is undoubtedly no less legitimate
than direct democracy101. Moreover, the study of the practice of
various states on constitutional developments shows that there is no
“best practice” of constitutional reforms, which will be directly
relevant to other constitutional systems102.
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See The Twilight of Constitutionalism / edited by Dobner P. and Loughlin M.
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§ 3. Correlation of Constitutional Stability and
Frequency of Constitutional Amendments in the Modern
Constitutional Thought
In the mentioned context there is a need to analyze another
important issue – interrelations between constitutional stability and
time. Some authors consider time to be the initial criterion,
conditioning the existence of the discussed feature of constitutional
systems. According to them stability of constitutional systems is
conditioned by the durability of the action of the Constitution in
time, i.e. by the circumstance how long it stays in force. Moreover,
they believe that when the political actors define a constitutional
regulation, it is not in their interests to renounce it due to the
internal costs of collective action of re-coordination. The discussed
theory presupposes positive dependence of durability of the Basic
Law from time, which means that when the authors of the
Constitution come to agreement with regard to a concrete
regulation, the possibility of its amendment decreases in time103.
Hence, the proponents of the mentioned approach, inter alia,
condition constitutional stability by the time factor or the period of
action of the Constitution.
Touching upon the mentioned approach, we believe that the
effect of Constitution during a long period of time can be
conditioned not only by the circumstance that the latter is a social
agreement concerning the basic rules of social existence and
defines the fundamental values and principles, which are typical for
the given historical stage of a social society, but by various
political, social, economical and other factors. For instance, the
Constitution of Columbia of 1886 was replaced just in 1991, being
103
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in force for 105 years. Nevertheless, the main reason for this was
not its authority, but unsuccessful attempts to convene constituent
assembly, which were simultaneously accompanied by severe
criticism of the main ideas of the Constitution. There have been just
2 textual amendments also in the Constitution of Spain during 30
years of its effect. But the reason for that has been the absence of
the political agreement and not the fact that the Constitution doesn’t
need development104. There has been just one amendment in the
Constitution of Romania of 1991 in 2003 during 27 years of its
effect. The issue of the necessity of the second amendment was
raised after the political crisis of 2012, public discussions started in
2013105. The constitutional referenda on the mentioned issue would
take place in 2015, but the government, which initiated it, resigned.
In the result the referenda didn’t take place. The Constitution of the
Republic of Belarus of 1994 was subject to amendments just 2
times during 24 years of its force. First amendments were made in
the constitutional text just two years after the adoption of the
Constitution – in 1996. By the way, the amendments were so
essential that literature very often emphasizes existence of two
different Belarus constitutions – 1994 and 1996 Constitutions. In
the result of the noted amendments the system of separation and
balance of powers was changed, the authorities of the President of
the Republic were essentially widened, bicameral parliament was
established, President was granted with authorities to dissolve the
parliament, to adopt decrees with the force of law, etc.106. In
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conditions of the political conflict between the President and the
Parliament during that period the political reasons for the
mentioned constitutional amendments were obvious107. The
political context of the second constitutional amendment was also
obvious, when in 2004 the prohibition of holding office of the
President of the Republic by the same person more than two times
was abolished from the Constitution108. We consider that in case of
the Republic of Belarus also the reason for the durable
unchangeable constitutional text is not the authority of the
Constitution, but the political situation in the state and various
social and economical factors, emanating from this.
In addition it should also be noted that in some cases the
differences in the frequency of constitutional amendments are just
from the first glance conditioned by concrete objective
circumstances. For instance, in states, where constitutional
amendments may be done mainly via referenda, usually one general
package of necessary amendments is developed and constitutional
reform is implemented in the form of one package, including the
whole constitutional text. For instance, the Constitution of the
Republic of Armenia of 1995, in which amendments were possible
just via referenda, was subject to textual amendments two times –
in 2005 and 2015. In both cases amendments were presented in the
form of one unified package, including the whole constitutional
text. The same is applicable in the case of 1991 Constitution of
Romania, which was amended once – in 2003.
Meanwhile, in the states, where the Constitution may be
amended also by the Parliament, the amendments are, as a rule,
made, depending on the necessity in each concrete sphere,
independently for each issue. In these cases, as a rule, there is no
107
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unified general package, including the whole constitutional text,
and from the first glance there is an impression that in these states
amendments are more frequent.
For instance, according to Article 138 of the Constitution of
the Republic of Croatia a decision to amend the Constitution shall
be made by a two-thirds majority of all the members of the
Croatian Parliament. 1990 Constitution of the Republic of Croatia
was amended in 1997, 2000, 2001, 2010, and once – in 2013 –
there was an amendment in the constitutional text by civil
initiative109. There were two amendments in 1996, an amendment
in 2002, two amendments in 2003, an amendment in 2004, and an
amendment in 2006 in 1992 Constitution of the Republic of
Lithuania. According to Article 148 of the Constitution of
Lithuania amendments to the Constitution, except Article 1,
Chapters 1 and 14 (which can be amended just via a referenda),
must be considered and voted at the Seimas twice by not less than
2/3 of all the Members of the Seimas vote in favor thereof110. 1993
Constitution of the Czech Republic was amended in 1997, 2000,
2001 (twice), 2002, 2009, 2012, 2013111.
It should be noted that all the presented amendments
concerned concrete separate issues and not the general logic and the
whole text of the Constitution. For instance, 2009 constitutional
amendments in Czech Republic concerned definition of possibility
of self-dissolution of the Chamber of Deputies, 2002 constitutional
amendments in Lithuania concerned the right to local self-

governance, etc.
With regard to the above it should also be noted that in several
states the Constitutions develop not so much via textual
constitutional amendments, as via other means of constitutional
developments, for instance, interpretation. 1787 US Constitution,
for instance, during more than 200 years of its application has been
subject just to 27 textual amendments112. According to Article 5 of
the US Constitution the Congress, whenever two thirds of both
Houses shall deem it necessary, shall propose Amendments to the
Constitution, or, on the Application of the Legislatures of
two thirds of the several States, shall call a Convention for
proposing Amendments, which, in either Case, shall be valid to all
Intents and Purposes, as Part of the Constitution, when ratified by
the Legislatures of three fourths of the several States, or by
Conventions in three fourths thereof, as the one or the other Mode
of Ratification may be proposed by the Congress. This is the reason
why the US Constitution is considered to be one of the most rigid
constitutions in the world, which is very difficult to textually
amend. At the same time, notwithstanding the small number of
textual amendments, the US Constitution has been subject to
various changes during its application, continuously developing via
interpretation113.
The above leads to a conclusion that unchangeability of the
constitutional text during a long period of time per se doesn’t
testify constitutional stability of a constitutional system. At the
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same time, it can appear as an expression of the existence of the
mentioned feature in conditions of other circumstances necessary
for constitutional stability.
In other words, the logic should be the following: the
constitutional system is stable not because the Constitution isn’t
amended during a long period of time, but vice versa - it isn’t often
changed, as it prescribes the fundamental values and principles
typical for the given historical stage of the social society, such
structural solutions, which are necessary to organize the social life
in accordance with constitutional norms and principles, as well as
to make the constitutional norms and principles in conformity with
the developing social relations. The mentioned, in turn, in case of
proper implementation of those norms leads to the viability of the
Constitution. The view is worth mentioning with this regard,
according to which time can increase the viability of the
Constitution just in case the latter is perceived as a mandatory
document, having positive impact on social welfare114.
Hence, we believe that not the long period of application
testifies constitutional stability, but the existence of the mentioned
feature and typical for it peculiarities contributes to the durability
and viability of the Constitution.
In the mentioned context we would like to touch upon also the
issue whether there is any concrete period of time, during which the
Constitution should stay in force, to be considered stable. There are
various views in literature with regard to this. For instance,
according to Thomas Jefferson laws, including Constitution, should
mechanically lose their force, taking as a basis the circumstance
that today’s majority can restrict just itself and today’s minority,
but it can’t restrict the future majority and minority. He considered
114
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19 years as the optimal period for the action of the Constitution,
taking as a basis the average period of life generally and the
average period of active life of adults during these years in
Europe115.
Various research show that in general, constitutions doesn’t
stay in force for a long period of time. Their average period of
application has been 17 years since 1789. Half of the constitutions
usually stay in force for 18 years and just 19% - for 50 years. There
are rather many constitutions with very short period of application:
7% of them don’t stay unchangeable even till the second year of
application. The average period of effect of the Basic Law in Latin
American and African states is correspondingly 12.4 and 10.2
years, and this is in conditions when almost 15% of constitutions of
the mentioned regions are abolished during the first year of their
effect. Constitutions of Western European and Asian states act
correspondingly 32 and 19 years. It should also be noted that the
average period of effect of constitutions during the last 200 years
hasn't increased, but vice versa – decreased. Till the first World
War it was 21 years, whereas after that it became 12 years116.
The frequency of constitutional amendments after 1991 is also
interesting. For instance, in 1991-2014 two constitutions were
adopted and three constitutional amendments were made in
Albania, one Constitution was adopted, two constitutional
amendments were made in Belarus, one Constitution was adopted
and one constitutonal amendment was made in Bosnia and
Herzegovina, one Constitution was adopted and four constitutional
115
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amendments were made in Croatia, one Constitution was adopted
and seven constitutional amendments were made in Czech
Republic, one Constitution was adopted and five constitutional
amendments were made in Lithuania, one Constitution was adopted
and eight constitutional amendments were made in Moldova, one
Constitution was adopted and five constitutional amendments were
made in the Russian Federation, one Constitution was adopted and
one constitutional amendment was made in Romania, etc.117.
The above leads to a conclusion that the frequency of
constitutional amendments is different in various constitutional
systems. Notwithstanding the average sociological data, there is no
general approach and model with regard to this, noting various
factors, conditioning the frequency of the discussed amendments.
Taking the above menitoned into consideration and noting our
viewpoint concerning the interrelations between constitutional
stability and time, we consider that it isn’t expedient to mention a
concrete period of time, in the frames of which the Constitution
should stay in force to be considered stable. Certainly, the action of
the Constitution during a long period of time, when it is
simultaneously the initial regulator of social relations, speaks about
its viability, hence also stability. But this doesn’t theoretically
exclude such a situation, when, acting even during a very short
period of time, the discussed feature will be typical for the Basic
Law. This can happen, for instance, in cases when the main reason
for the replacement of the Constitution endowed with the above117
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mentioned features is merely the change of the political power. The
opposite situation is also possible when various political and other
factors are the reason for unchangeability of the constitutional text
during a long period of time, which was already touched upon in
the monograph. The above, in turn, leads to a conclusion that from
the aspect of the discussed issue also constitutional and political
culture of the society has a key significance.
Hence, we believe that in the mentioned context the following
should be intitial: it isn’t expedient to mention a concrete period of
time, which itself presupposes the existence of the feature of
constitutional stability. At the same time, the most acceptable
situations are the ones, when the Constitution, which has been
acting during a long period of time, is simultaneously the initial
regulator of social relations, being in conformity with the process
of their development, in which conditions the Constitution becomes
viable, hence also stable.
Moreover, in our opinion, the Constitution should not be
subject to amendment parallel to every change of political situation
of the state or formation of a new political majority. The
Constitution has a fundamental role from the aspect of regulating
social relations and can’t be used just as a tool for solving ongoing
political problems. Moreover, the Constitution is not just a
document with a highest legal force, but also a symbol of a
concrete constitutional system, and from this viewpoint the Basic
Law has a symbolic significance. Hence, the Constitution should in
reality be perceived by the society as a fundamental document,
symbol of the constitutional system, should create a feeling of the
factually existing constitutionalism, and not of a political
declaration accidentally adopted or amended parallel to each
political event. Hence, the frequency of constitutional amendments
can’t be conditioned just by the balance of political forces and its
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mathematical calculation. The ways of constitutional amendments
and the process of their realization should form such a public
perception that the Constitution is a stable document, symbol of a
concrete constitutional system and cannot be amended just based
on the political will of the political majority of the day. The
opposite situation can make the proper realization of constitutional
norms impossible and lead to the distortion of values, underlying
constitutional stability, as well as of such values typical for the
Rule-of-Law State, as predictability and legal certainty, excluding
also the perception of the Constitution as a symbol of a concrete
constitutional system.
The Venice Commission has continuously stated regarding the
discussed issue that too frequent changes of the Constitution have
negative impact from the viewpoint of constitutional and political
stability118. Moreover, the Commission regrettably emphasized on
the constitutional amendments in Croatia that during a very short
timeframe119 the Constitution was amended two times, not giving
an opportunity to use the possibilities provided by the first
amendment120.
At the same time, noting the presented conclusions, we believe
that the opposite approach, when a concrete time period is defined,
in the frames of which the Constitution can't be subject to
amendments, isn't justified either. For instance, Article 110 of the
118

Constitution of Greece prescribes that revision of the Constitution
is not permitted before the lapse of five years from the completion
of the previous revision121.
The presented analysis leads to a conclusion that it is
impossible to speak about a concrete period of time, which itself
presupposes the existence of the feature of constitutional stability
or emphasizes the possible frequency of constitutional
amendments. At the same time, we consider that the main key for
the solution of the discussed issue should be finding balance in
each concrete situation between the values, underlying stability of a
constitutional system, and necessity of constitutional developments
with underlying it values.
***
The analysis presented in the mentioned chapter leads to a
conclusion that the majority of authors emphasize importance of
this or that factor or criterion, when speaking on the existence of
constitutional stability. Whereas, in our opinion, a constitutional
system can be stable in conditions of existence of not one of them,
but such necessary and sufficient circumstances, which we
mentioned in the noted part of the monograph.
Summarizing the presented analysis, we believe that stability is
the characteristic of a constitutional system, which presupposes
viability of the Basic law in conditions of transforming social
relations. Moreover, in this case we speak not about static, but
dynamic stability, when the “core”, the essence of the Constitution
isn’t subject to thorough changes, but the Constitution itself is able
to adapt to changing social relations, be the impetus for their
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development. This presupposes that the latter should be selfsufficient, constitutional norms should constitute an interrelated,
systemic integrity, regulate not just the existing social relations, but
also raise corresponding aims, conditioning the development of the
mentioned relations, to which the concrete social society should
seek, and the Constitution in the result should be able to implement
its mission and functions.
Moreover, the Constitution should be not a tool for politics, but
a bound, framework for it. Constitutional developments should not
express the current political preferences and interests, but be
superior to them and define fundamental legal framework for the
political actors and events. In other words, constitutional policy
should be clearly differentiated from the current politics, and the
Constitution should be not a part of the ongoing political game, but
should have a role of defining the rules of that game.
Mere unchangeability of constitutional text during a long
period of time per se doesn’t testify the stability of a constitutional
system. At the same time, in conditions of other necessary
circumstances for constitutional stability it appears as an expression
of the existence of the mentioned feature. Hence, it isn’t expedient
to mention a concrete period of time, in conditions of which the
Constitution should stay in force, to be considered stable. At the
same time, the most acceptable situations are the ones, when the
Constitution, which has been acting during a long period of time, is
simultaneously the initial regulator of social relations, being in
conformity with the process of their development, in which
conditions the Constitution becomes viable, hence also stable.

CHAPTER 3.
DEVELOPMENT OF THE CONSTITUTION AS AN
IMPORTANT PREREQUISITE FOR STRENGTHENING
CONSTITUTIONALISM
§ 1. Development of the Constitution and Its Axiological
Characteristics
The circumstance that the reality continuously changes and
develops is beyond any doubt. Hence, the mechanisms intended for
regulation of social relations, firstly, the Constitution, should be
able to adequately react to the mentioned progress of social
relations. This is the reason that the idea of not static, but dynamic
stability underlies constitutional stability, presupposing ability to
react to developing social relations and their conditions. Hence, in
order to be stable the Constitution, inter alia, should be able to
develop. Just in these conditions it can be a “living document” and
an initial regulator of social relations. Otherwise it will turn into a
“died legal act”, just a documental solution, acting independently
from the factual relations, which in reality isn’t able to implement
its functions and regulate social relations. In the mentioned context
the following idea of James Madison is worth noting: “In framing a
system which we wish to last for ages, we should not lose sight of
the changes which ages will produce”122. Not by chance
adaptability to the changing conditions and situations is considered
as one of the reasons of durability of the Constitution of India
(which is the second durable one in Asia after the Constitution of
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Japan)123. The same conclusion can be drawn also with regard to
the 1787 US Constitution124.
Taking the above into account, we will touch upon the issues
with regard to the development of the Constitution, revealing the
content of the mentioned term.
In philosophy directed, irreversible and qualitative changes
characterize the notion “development”125. Hence, not any change
can be considered as a development and for being such it should be
endowed with the mentioned necessary and sufficient features.
They give an opportunity to differentiate the discussed changes
from chaotic, mechanical movements and changes of other nature.
From the viewpoint of the Constitution it is also necessary to
note that not any change in the frames of the Basic Law coincides
with the term “development of the Constitution”. Hence, in order to
reveal the content of the latter the criteria and features,
characterizing the discussed concept, will be raised up and
analyzed.
While studying the term “development of the Constitution”,
our starting point is the development of the Basic Law in
macrolevel. With this regard the circumstance is worth mentioning
that if in microlevel – from the viewpoint of an amendment of a
separate norm, changes can be thorough, from the aspect of the
whole system, in this case – the Constitution, changes can lack
internal interconnectedness and systemness and be irregular. This
123
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won't allow to characterize them as a constitutional development126.
Hence, in our opinion, integrity and internal interconnectedness
should be typical for constitutional changes in order to consider
them as a development. With this regard amendments made in
Article 55 and 95 of the Constitution of the Republic of Armenia in
the result of November 27, 2005 referenda can, for instance, be
touched upon. Article 55 of the RA Constitution in edition of July
5, 1995 prescribed that the President of the Republic ... 11) shall
appoint, in accordance with the procedure provided in Article 95 of
the Constitution, the president and judges of the Cassation Court
and its chambers, the courts of appeal, the courts of first instance
and other courts, the deputy prosecutors general and prosecutors,
heading the organizational subdivisions of the office of the
Prosecutor General; may remove from office any judge, give
consent for the arrest of a judge and for subjecting a judge to
administrative or criminal liability through judicial procedure and
remove the prosecutors that he/she has appointed from office.
Article 95, in turn, prescribed that the Council of Justice… 6) shall
make recommendations regarding the removal from office of a
judge, the arrest of a judge, and the initiation of administrative or
criminal proceedings through the judicial process against a judge.
In the result of November 27, 2005 amendments Article 55 of the
RA Constitution defined that President of the Republic … 11) shall,
upon the recommendation of the Council of Justice, appoint
chairpersons and judges of the Court of Cassation and its chambers,
chairpersons of the courts of appeal, first instance and specialized
courts, shall terminate their powers, give consent for involving
them as an accused, detaining them or initiating a matter on
126
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subjecting them to administrative liability through judicial
procedure, and shall, upon the opinion of the Council of Justice,
appoint judges of the courts of appeal, first instance and specialized
courts. Article 95, in turn, prescribed that the Council of Justice …
5) shall impose disciplinary liability on judges, submit proposal to
the President of the Republic for consent on terminating the
powers of a judge, detaining him/her, involving him/her as an
accused or subjecting him/her to administrative liability through
judicial procedure. Hence, though according to Article 95 of the
RA Constitution (in edition of November 27, 2005) the mentioned
proposal should be submitted to the President of the Republic by
the Council of Justice, whereas, in accordance with Article 55 the
authorities of the President of the Republic in the sphere of giving
consent on terminating the powers of a judge, detaining him/her,
involving him/her as an accused or subjecting him/her to
administrative liability through judicial procedure concerned just
chairpersons and judges of the Court of Cassation and its chambers,
chairpersons of the courts of appeal, first instance and specialized
courts and not judges of courts of appeal, first instance and
specialized courts. Hence, in conditions of the absence of an
authority of the President of the Republic with regard to a concrete
sphere the Constitution prescribed a requirement of submitting the
proposal on the mentioned issue by the Council of Justice to the
President of the Republic. This led to the absence of internal
interconnectedness and integrity of constitutional norms and their
amendments. Moreover, the mentioned provisions were defined in
the result of amendments in the above-noted regulations of the
1995 constitutional text, which, as already mentioned, defined a
concrete authority with regard to giving a consent on terminating
the powers of a judge, detaining him/her, involving him/her as an
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accused or subjecting him/her to administrative liability through
judicial procedure.
From the aspect of the discussed issue it is also important that
in order to be considered as a development, constitutional
amendments should have a qualitative nature, i.e. there should be a
transition from one quality of the system to another127, and
qualitatively new position of a system, in this case - Constitution,
should be formed128.
With this regard 2015 constitutional developments in the
Republic of Armenia directed to the formation of bipolar political
system are interesting. The Concept Paper on the Constitutional
Reforms of the Republic of Armenia, among the conceptual
fundamentals regarding the electoral system, particularly, stated
that “for ensuring sustainable electoral system during elections to
the National Assembly its main characteristics must be enshrined in
the Constitution. In particular, that will allow for full realization
over time of the potential of the electoral system to promote the
127
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bipolar political system. Reforms of the electoral system must
create necessary conditions and serve as an impetus for the
democratization of political parties and their strengthening and for
the promotion of a sustainable political system. It is necessary to
establish specific barriers for political parties and alliances of
political parties for enlargement of political parties and stabilization
of the party system”129.
In pursuance of the mentioned conceptual approaches, Article
89 of the Constitution of the Republic of Armenia (with the
amendments dated as of 06.12.2015) stated: “3. The National
Assembly shall be elected by a proportional electoral system. The
electoral code shall secure the formation of a stable parliamentary
majority in the National Assembly. If a stable parliamentary
majority is not formed as a result of the first round of the National
Assembly Election or by formation of a political coalition, a second
round of the election can be conducted. Formation of new alliances
is allowed in case of conducting the second round. The limitations,
conditions and procedure of forming a political coalition shall be
prescribed by the Electoral Code”.
Further, Electoral Code of the Republic of Armenia was
adopted, stating regulations regarding the formation of a stable
parliamentary majority.
In our opinion, the main conceptual fundamentals of the
Concept Paper on the Constitutional Reforms of the Republic of
Armenia in this regard were the promotion of a sustainable political
system, stabilization of the party system and democratization and
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Concept Paper on the Constitutional Reforms of the Republic of Armenia,
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President of the Republic of Armenia. Yerevan, September 2014,
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strengthening of political parties. Meanwhile, the promotion of the
bipolar political system and enlargement of political parties were
the main tools for gaining these aims. At the same time, it is
obvious that they presupposed transition from one quality of the
system to another and formation of a qualitatively new position of
the constitutional system. This circumstance itself presupposes
existence of the discussed criterion necessary for the development
of the Constitution. Another issue is the factual realization of the
noted provisions in practice, which is necessary also from the
viewpoint of guaranteeing the development of the constitutional
system in general, and besides legislative determination, is
conditioned also by political, social and various other factors.
Continuing the analysis concerning the qualitative changes, it
should be noted that the notion “development of the Constitution”
presupposes such qualitative changes, in conditions of which the
main quality of the system, the “core”, “kernel” of the Constitution
is preserved. The reason is that each system has a concrete
integrative quality, which forms the mentioned whole system and
the initial condition, from which the transition to new positions
takes place. Hence, in case of the absence of the noted features the
object ceases to be the mentioned concrete system, in which
conditions there is also no possibility to speak about its stability
and development. The feature of constitutional stability also
presupposes that the main rules, which are the “core” of the social
existence, shouldn’t be subject to fundamental changes.
Speaking about the other criteria, characterizing the notion
“development of the Constitution”, it should be noted that in order
to be considered as a development constitutional changes should be
directed. With this regard it is mentioned in literature that
development can be both progressive and regressive. Moreover,
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progressive development presupposes transition to more perfect
qualities in contradiction with regressive development, which is
characterized with the opposite trend. Hence, it is obvious that in
case of the development of the Constitution just the latter should
underlie the perception of the discussed feature.
With regard to the above the fact is also important that changes
should be successive, accumulative connections between the past
and the future should exist130, as well as new possibilities of the
system and new constitutuional solutions should be formed just on
this basis. Concerning this Armenian constitutional provisions on
human rights and freedoms can be menitoned. According to Article
4 of the Constitution of the Republic of Armenia in edition of 5
July, 1995 the state guarantees the protection of human rights and
freedoms based on the Constitution and the laws, in accordance
with the principles and norms of international law. It is obvious that
there was no concrete reference to the recognition and stipulation of
human rights as the highest value in the mentioned constitutional
text, the human dignity was stipulated only as an object of
protection in the framework of criminal-legal relations, but not of
constitutional law.
As a result of 2005 constitutional reforms Article 3 of the
Constitution of the Republic of Armenia stipulated that the human
being, his/her dignity, fundamental rights and freedoms are the
highest values. The state ensures the protection of fundamental
human and citizen’s rights and freedoms in conformity with the
principles and norms of international law. The state is bound by
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Comparative Study) / edited by Oliver D., Fusaro C., Oxford and Portland, Oregon,
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fundamental human and citizen’s rights and freedoms as directly
applicable law. It is obvious that as a result of the mentioned
amendments a new conceptual approach was taken with regard to
the discussed issue, in the frames of which the human being may
not anymore be seen as a mean, instrument in the hands of the state
power, but is regarded as an objective in itself, a value by itself.
Moreover, from this point of view the fundamental human and
citizen’s rights and freedoms play a conceptual and fundamental
role for the normal functionality of the society and the state and
bound the latter as directly applicable law. Consequently, the aforementioned constitutional provision acquired an essential
importance in the light of the axiology and methodology of the
constitutional regulations.
As a result of 2015 constitutional amendments the
development of the mentioned constitutional provision continued,
and Article 3 of the Constitution defined that the human being
shall be the highest value in the Republic of Armenia. The
inalienable dignity of the human being shall constitute the integral
basis of his/her rights and freedoms. The respect for and protection
of the basic rights and freedoms of the human being and the citizen
shall be the duty of the public power. The public power shall be
restricted by the basic rights and freedoms of the human being and
the citizen as a directly applicable law. The consistent development
of the mentioned provisions and the new appreciation of their role
and significance are also obvious.
The approach formed as a result of 2015 constitutional
amendments in Armenia with regard to constitutional determination
of human and citizens’ rights and freedoms, constitutional
definition of regulations on necessary for restriction of these rights
criteria, i.e. on principles of proportionality, certainty, inviolability
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of the essence of the provisions on fundamental rights and
freedoms, and other analogical constitutional regulations, also had
exceptional significance131.
Summarizing the discussed examples and our analysis
concerning them, we consider that the presented amendments were
directed to increasing the role and significance of the mentioned
values to qualitatively new level, keeping important and defined in
the previous text provisions and ensuring succession between the
previous and new constitutional regulations.
Summing up the presented analysis, it should be noted that
“development of the Constitution” is qualitative, directed and, as a
rule, irreversible changes to the Basic Law, possessing peculiarity
of internal interrelatedness and systemness, when the main quality
of the system, the “core” of the Constitution is preserved. The
proper realization of such amendments, in turn, leads to the
development of the constitutional system.

131

Article 78. Principle of Proportionality
The means chosen for restricting fundametal rights and freedoms must be suitable and
necessary for achievement of the objective prescribed by the Constitution. The means
chosen for restriction must be commensurate to the significance of the fundamental
right or freedom being restricted.
Article 79. Principle of Certainty
When restricting fundamental rights and freedoms, laws must define the grounds and
extent of restrictions, be sufficiently certain to enable the holders and addressees of
these rights and freedoms to display appropriate conduct.
Article 80. Inviolability of the Essence of the Provisions on Fundamental Rights
and Freedoms
The essence of the provisions on basic rights and freedoms enshrined in this Chapter
shall be inviolable.
Article 81. Fundamental Rights and Freedoms and International Legal Practice
… 2. Restrictions on fundamental rights and freedoms may not exceed the restrictions
prescribed by international treaties of the Republic of Armenia.
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§ 2. Constitutionality of Constitutional Developments as an
Important Prerequisite for Stable Democracy
The idea of “constitutionality of constitutional developments”
can be seemed paradoxical from the first glance, as the first
impression in this regard is the fact that we speak about phenomena
or acts with the same legal force and significance. Therefore, the
main perception, emanating from the discussed idea from the first
glance, is the fact that it is impossible to guarantee constitutionality
of constitutional changes, hence, a blank notion is considered in
this context.
Whereas, we consider that conclusions presented with regard
to fundamental value, main quality, “core” of the Constitution and
its unchangeability lead to thoroughly other conclusion, and
notwithstanding the seeming paradoxicalness of the idea of
“constitutionality of constitutional developments”, the latter isn’t a
blank notion, is an important element of ensuring constitutionalism,
has a concrete content and exceptional significance for ensuring
stable democracy.
As mentioned above, in order to be considered as a
development constitutional changes should have a qualitative
nature, i.e. there should be a transition from one quality of the
system to another, and qualitatively new position of a system, in
this case - Constitution, should be formed. At the same time, we
should also note that the concept “development of the Constitution”
presupposes such qualitative changes, in conditions of which the
main quality of the system, the “core”, “kernel” of the Constitution
is preserved.
Hence, constitutional stability presupposes that the main rules
and values of social existence cannot be subject to fundamental
changes, as the latter will lead to the distortion of constitutionalism.
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In this regard Article 203 of the Constitution of the Republic of
Armenia should be noted, according to which Articles 1, 2, 3 and
203 of the Constitution shall not be subject to amendment.
Therefore, constitutional legislator considers these provisions as the
basis for social relations and the fundamental elements, constituting
the constitutional identity of the concrete constitutional system,
hence also, prohibiting their amendment.
There are not many constitutions, which include norms
regarding unchangeability of particular provisions. The technique,
when certain principles of the Constitution are declared as nonamendable, is more widespread132. To our mind, the latter is a more
expedient approach, as it allows to preserve the initial elements,
underlying the mentioned principles, simultaneously, giving an
opportunity for certain changes regarding their perception, parallel
to the development of social relations. Undoubtedly, such concepts,
as, for instance, “democracy”, “sovereignty”, “fundamental human
rights and freedoms”, etc., have been and are continuously
developing during a time. In the 21st century their perception does
not thoroughly coincide with the one, which was, for instance, in
19th or 20th centuries. The perception of many terms was essentially
changed even during a few decades. Hence, we believe that from
this aspect the key point should be the following: the mentioned
principles are subject to dynamic interpretation, within the frames
of which there can be changes in the perception of certain elements
of the latter, but at the same time, the elements, constituting the
basis for these principles, should stay unchangeable.
The Indian practice can be mentioned in this context.

Notwithstanding the fact that the Constitution of India prescribes a
possibility for the amendment of all the constitutional provisions, in
one of its decisions the Supreme Court of India stated that the noted
amendments cannot touch “the main structure and system” of the
Constitution133. It is also mentioned in literature that the main goal
of unchangeable norms is preservation of fundamental
constitutional values134.
Article 1 of the Constitution of the Republic of Armenia
defines the RA constitutional-legal characteristics, which are initial
both for determination of constitutional norms and also for
regulation of social relations. Hence, in our opinion, they underlie
all the other constitutional norms and presuppose existence of other
provisions, reflecting features of those characteristics and defining
their elements. This, in turn, means that in case of unchangeability
of norms on constitutional-legal characteristics the mentioned other
provisions, which form the “core” and essence of these
characteristics, will also stay unchangeable. At the same time, we
consider that changes are possible in the frames of the perception of
their other elements. For instance, if the provision on belonging of
the power to the people defined in Article 2 of the Constitution of
the Republic of Armenia, which is one of the most important
features of a democratic state, cannot be amended, the perception of
the norm defined by the same article on how and through which
bodies people exercise its power, in our opinion, isn’t crusted and
parallel to the development of social relations can be subject to
some changes. It is possible in cases, when, for instance, also
133

See CDL-AD(2010)001, Report on Constitutional Amendment, Adopted by the
Venice Commission at its 81st Plenary Session (Venice, 11-12 December 2009),
http://www.venice.coe.int/docs/2010/CDL-AD%282010%29001-e.pdf
/Accessed:
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See Twomey A. The Involvement of Sub-national Entities in Direct and Indirect
Constitutional Amendment within Federations, http://camlaw.rutgers.edu/statecon/
workshop11greece07/workshop11/Twomey.pdf /Accessed: 17.05.2018/).
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See Roznai Y. Unconstitutional Constitutional Amendments: A Study of the Nature
and Limits of Constitutional Amendment Powers. London, The London School of
Economics and Political Science, 2014, p. 34.
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demonstrations, marches, etc. are defined as forms of exercise of
direct democracy. This, in case of taking other necessary
circumstances into account, won’t distort the essence of the
discussed characteristic, but will be an expression of a change of
the mentioned provision.
Noting the above, we consider that though the provision on
unchangeability defined in Article 203 of the Constitution of the
Republic of Armenia isn’t itself problematic, but it is more
expedient to define unchangeability of Articles 1 and 203 of the
Constitution, having as a starting point the fact that constitutionallegal characteristics defined in Article 1 are subject to dynamic
interpretation.
In this context we consider necessary to touch upon one more
important circumstance with regard to the discussed issue –
possibilities of amendment of constitutional preambles.
There are almost no states, which prescribe special regulations
on amendment or unchangeability of the constitutional preamble.
Even in states, where unchangeable constitutional regulations are
defined, no special reference is made to the preamble of the
Constitution within the frames of them135. No reference is made to
the constitutional preamble also in constitutional norms on the
peculiarities of amendments of various constitutional provisions.
The Republic of Serbia can be mentioned among the states
studied by us, the Constitution of which prescribes special
regulations on the amendment of the preamble. Article 203 of the
Serbian Constitution, particularly, states that the National
Assembly shall be obliged to put forward the act on amending the

Constitution in the republic referendum to have it endorsed, in
cases when the amendment of the Constitution pertains to the
preamble of the Constitution, principles of the Constitution, human
and minority rights and freedoms, the system of authority,
proclamation the state of war and emergency, derogation from
human and minority rights in the state of emergency or war or the
proceedings of amending the Constitution136.
From the viewpoint of constitutional preambles their
ideological significance is emphasized as a rule, which is also, in
our opinion, of an undoubted primary importance. At the same
time, we believe that preambles also have no less practical legal
significance, which cannot be disregarded in the context of analysis
of their peculiarities and possible development.
At first, it should be mentioned that there are about 54 states,
the constitutions of which have no preamble, for instance, Italy,
Austria, Belgium, Malta, Luxemburg, Jordan, etc.137.
In case the constitutions have preambles the latter have a lot of
peculiarities conditioned both by their scope, as well as the content
and legal force.
Various implemented research show that from 200
constitutional preambles 103 have up to 300 words, 26 – have from
300 to 500 words, 12 – more than 500 words138. The longest
136
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constitutional preamble is the preamble of the 1979 Constitution of
the Iran Islamic Republic, which contains more than 3000 words.
Preamble of the Chinese Constitution is also extensive – more than
1000 words. While the shortest preamble is the preamble of the
Constitution of Greece, which contains just 11 words139.
It is obvious that preambles differ also from the viewpoint of
their content. Researchers emphasize 15 constitutional preambles,
which contain just a solemn text without any intrinsic meaning, for
instance, preambles of constitutions of Greece, Monaco, Lebanon,
Lichtenstein.
At the same time, the majority of constitutional preambles
have more concrete content, and, as a rule, contain information on
the following main elements: goals, values, history, national
identity, God and religion, references to other acts140.
It is considerable that in international practice there are cases
of amendments of constitutional preambles in separate exceptional
situations. As an example, the amendment made in the preamble of
the Latvian Constitution can be mentioned141. It should be noted
that the Constitution adopted in 1922 and restored in 1993 is now in
force in the Republic of Latvia. The preamble of the Constitution of
India was also amended in 1976, when words “socialist” and
“secular” were added between the words “sovereign” and
“democratic”142. The preamble of 1958 French Constitution was
139
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also amended, when a reference was added in it to the rights and
duties as defined in the Charter for the Environment of 2004143.
From the viewpoint of the discussed issue we consider
necessary to analyze the following circumstances: Does the
constitutional preamble have a practical significance? Can it be
realized with the aim of regulating the social relations or is it just a
declaratory text?
There are different views on the legal force of constitutional
preambles in literature, which is conditioned by different examples
of legal application of preambles in international practice. In the
United States, for instance, constitutional preamble is not
considered as a part of the constitutional text with an independent
legal force and can be found in judicial acts rather rare144. Though
in some acts of the US Supreme Court references to the
constitutional preamble can be found, this, as it is mentioned in
literature, is realized in the context of the so called “cherry-on-thecake” technique. In other words, the decision is based on other
norms of the Constitution (“the cake”), but in order to make the
reasoning more persuasive, a reference is made also to the
preamble as an additional interpretative tools. Hence, the main aim
of these references is to make the reasoning more persuasive, to
strengthen the decision. At the same time, the preamble is not
considered as a source with an independent legal force. The
German constitutional law provides the preamble of the Basic Law
of Germany with no independent legal force. At the same time, the
preamble is sometimes used in the decisions of the German
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See Constitution of the French Republic, https://www.constituteproject.org/
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Constitutional Court as an interpretative tools145.
The same cannot be stated with regard to the preamble of the
French Constitution, as the French Constitutional Council has
repeatedly based the reasoning part of its decisions on the preamble
of the Constitution since 1970s, considering it as a criterion for
assessing the constitutionality of norms and factually providing the
preamble with an independent constitutional value. The reason is
probably in the content and form of the French constitutional
preamble. It makes a reference to the Rights of Man and the
principles of national sovereignty as defined by the Declaration of
1789, confirmed and complemented by the Preamble to the
Constitution of 1946, and to the rights and duties as defined in the
Charter for the Environment of 2004, in the result of which it is
called “Matrioska Doll”. In Poland also the constitutional preamble
has a key role and has repeatedly underlied the decisions of the
Constitutional Tribunal and their reasoning. The Indian Supreme
Court also emphasized that the preamble is “the part of the
Constitution” and reasoned a number of its decisions, having as a
basis the preamble146. Article 176 of the Constitution of the
Republic of Turkey directly defines that the preamble, which states
the basic views and principles the Constitution is based on, shall
form an integral part of the Constitution147.
The Preamble of the Constitution of the Republic of Armenia
has the following content: “The Armenian people - taking as a basis
the fundamental principles of the Armenian Statehood and the
nation-wide objectives enshrined in the Declaration of
Independence of Armenia, having fulfilled the sacred behest of its
145
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freedom-loving ancestors for the restoration of the sovereign state,
committed to the strengthening and prosperity of the fatherland,
with a view of ensuring the freedom of generations, general wellbeing and civic solidarity, assuring the allegiance to universal
values — hereby adopt the Constitution of the Republic of
Armenia”148.
It is obvious that the text of the preamble contains provisions
with various content, within the frames of which both historical and
national identity aspects, as well as goals and values of the concrete
social society are touched upon, and a reference is made to another
act - Declaration of Independence of Armenia, more concretely - to
the fundamental principles of the Armenian Statehood and the
nation-wide objectives enshrined in it. In our opinion, except the
latter, all other norms have general character and state ideas, which
are of universal recognition and significance. The same cannot be
stated with regard to the Declaration of Independence of Armenia
and the fundamental principles of the Armenian Statehood and the
nation-wide objectives enshrined in it, as they have a content
directed to concrete issues and a clear orientation, which is
presented below:
“DECLARATION OF INDEPENDENCE OF ARMENIA
The Supreme Council of the Armenian Soviet Socialist
Republic:
Expressing the united will of the Armenian people;
Aware of its historic responsibility for the destiny of the
Armenian people engaged in the realization of the aspirations of all
Armenians and the restoration of historical justice;
Proceeding from the principles of the Universal Declaration on
148
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Human Rights and the generally recognized norms of international
law;
Exercising the right of nations to free self-determination;
Based on the December 1, 1989, joint decision of the
Armenian SSR Supreme Council and the Artsakh National Council
on the "Reunification of the Armenian SSR and the Mountainous
Region of Karabakh;"
Developing the democratic traditions of the independent
Republic of Armenia established on May 28, 1918;
DECLARES
The beginning of the process of establishing of independent
statehood positioning the question of the creation of a democratic
society based on the rule of law;
1. The Armenian SSR is renamed the Republic of Armenia
(Armenia). The Republic of Armenia shall have its flag, coat of
arms, and anthem.
2. The Republic of Armenia is a self-governing state, endowed
with the supremacy of state authority, independence, sovereignty,
and plenipotentiary power. Only the constitution and laws of the
Republic of Armenia are valid for the whole territory of the
Republic of Armenia.
3. The bearer of the Armenian statehood is the people of the
Republic of Armenia, which exercises the authority directly and
through its representative bodies on the basis of the constitution and
laws of the Republic of Armenia. The right to speak on behalf of
the people of the Republic of Armenia belongs exclusively to the
Supreme Council of Armenia.
4. All citizens living on the territory of Armenia are granted
citizenship of the Republic of Armenia. Armenians of the Diaspora
have the right of citizenship of Armenia. The citizens of the
Republic of Armenia are protected and aided by the Republic. The
Republic of Armenia guarantees the free and equal development of
its citizens regardless of national origin, race, or creed.
5. With the purpose of guaranteeing the security of the
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Republic of Armenia and the inviolability of its borders, the
Republic of Armenia creates its own armed forces, internal troops,
organs of state and public security under the jurisdiction of the
Supreme Council. The Republic of Armenia has its share of the
USSR military apparatus. The Republic of Armenia determines the
regulation of military service for its citizens independently.
Military units of other countries, their military bases and building
complexes can be located on the territory of the Republic of
Armenia only by a decision of Armenia’s Supreme Council. The
armed forces of the Republic of Armenia can be deployed only by a
decision of its Supreme Council.
6. As the subject of international law, the Republic of Armenia
conducts an independent foreign policy; it establishes direct
relations with other states, national-state units of the USSR, and
participates in the activity of international organizations.
7. The national wealth of the Republic of Armenia - the land,
the earth’s crust, airspace, water, and other natural resources, as
well as economic and intellectual, cultural capabilities are the
property of its people. The regulation of their governance, usage,
and possession is determined by the laws of the Republic of
Armenia.
The Republic of Armenia has the right to its share of the USSR
national wealth, including the supplies of gold and diamond, and
hard currency funds.
8. The Republic of Armenia determines the principles and
regulation of its economic system, creates its own money, national
bank, finance-loan system, tax and custom services, based on the
system of multiple forms of property ownership.
9. On its territory, the Republic of Armenia guarantees
freedom of speech, press, and conscience; separation of legislative,
executive, and judicial powers; a multi-party system; equality of
political parties under the law; depolitization of law enforcement
bodies and armed forces.
10. The Republic of Armenia guarantees the use of Armenian
as the state language in all spheres of the Republic’s life; the
Republic creates its own system of education and of scientific and
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cultural development.
11. The Republic of Armenia stands in support of the task of
achieving international recognition of the 1915 Genocide in
Ottoman Turkey and Western Armenia.
12. This declaration serves as the basis for the development of
the constitution of the Republic of Armenia and, until such time as
the new constitution is approved, as the basis for the introduction of
amendments to the current constitution; and for the operation of
state authorities and the development of new legislation for the
Republic”149.
In this context a question arises whether the Declaration of
Independence is a part of the Armenian Constitution itself, and
whether its regulations acquire a value of constitutional norms due
to the preamble of the Constitution. At first it should be mentioned
that in the text of the constitutional preamble not the Declaration of
Independence is noted, but the fundamental principles of the
Armenian Statehood and the nation-wide objectives enshrined in it.
The study of the Declaration leads to a conclusion that the majority
of regulations prescribed in it are statements of such principles and
objectives. At the same time, there are also provisions in the text of
the Declaration, which has just an aim of solving an ongoing issue
at a certain historical stage, prescribing a thoroughly other
regulation than the current Constitution defines, citing bodies,
which now, according to the Constitution, do not exist. Hence, they
do not define a fundamental principle or a nation-wide objective
from this viewpoint. For instance, Article 3 of the Declaration
defines that the right to speak on behalf of the people of the
Republic of Armenia belongs exclusively to the Supreme Council
of Armenia. Article 5 prescribes that the armed forces of the
149
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Republic of Armenia can be deployed only by a decision of its
Supreme Council. At the same time, we believe that the content of
such provisions is multilayer. Though it mostly contains concrete
solutions to ongoing problems, the logic, underling these solutions,
is also important. This content is itself expressed in the form of the
fundamental principles of the Armenian Statehood and the nationwide objectives. For instance, the basis for the provision of the
Declaration that the armed forces of the Republic of Armenia can
be deployed only by a decision of its Supreme Council, is not just
the logic to define the concrete body, but the idea that the authority
to deploy the armed forces belongs to the body, representing the
people of the Republic, and not external or other bodies.
Anyway, it’s obvious that there are separate regulations
prescribed in the Declaration, which cannot function at this stage,
hence, cannot have a constitutional value.
It should be added that according to Article 2 of the Law of the
Republic of Armenia “On Normative Legal Acts” normative legal
act is the written legal act adopted by the people of the Republic of
Armenia, as well as by bodies or officials defined by the
Constitution, which contains mandatory rules of behavior for an
uncertain number of people. We consider that from the viewpoint
of the discussed law the Declaration of Independence of Armenia is
not a normative legal act and the legal force of the Declaration
derives from the factual legal significance given to it by the
preamble of the Constitution, which endowed the fundamental
principles of the Armenian Statehood and the nation-wide
objectives enshrined in the Declaration with a constitutional value.
At the same time, in our opinion, besides the mentioned legal
significance, the Declaration of Independence of Armenia
definitely has an important symbolic value for the constitutional
system of the Republic of Armenia, which should be taken into
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account both during its realization and also in the process of the
development of the Constitution.
Summarizing the above, we consider that notwithstanding the
peculiarities of the presented norms and their content, it is obvious
that the logic of the preamble of the Constitution with regard to the
Declaration is to endow the fundamental principles of the
Armenian Statehood and the nation-wide objectives enshrined in it
with a constitutional value. This should be taken into account both
while assessing the legal value of the constitutional preamble and
the Declaration of Independence of Armenia, and also while
considering the issues of the development of the Constitution.
References to the preamble of the Constitution in the
Armenian Constitutional Court decisions aren’t very frequent. At
the same time, such citations can be found in some cases. For
instance, in the decision of the RA Constitutional Court DCC-850
of 12 January 2010 the Constitutional Court stated: “The RA
Constitutional Court also finds that the provisions of the Protocol
on Development of Relations between the Republic of Armenia and
the Republic of Turkey cannot be interpreted or applied in the
legislative process and application practice of the Republic of
Armenia as well as in the interstate relations in a way that would
contradict the provisions of the Preamble to the RA Constitution
and the requirements of Paragraph 11 of the Declaration of
Independence of Armenia (our underline - A.M.)”150.
What does the mentioned terminology of the RA
Constitutional Court pressupose; what kind of role does it
predetermine for the preamble of the Constitution?
We believe that using the mentioned wording, the
Constitutional Court of the Republic of Armenia considered the
150

See http://concourt.am/english/decisions/common/pdf/850.pdf,/Accessed: 19.12.2018/.
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preamble to the Constitution as a criterion for assessing the
constitutionality along with other constitutional provisions, thus
besides the declaratory significance, endowing the preamble with a
legal force and constitutional value equivalent to other norms of the
Constitution.
At the same time, in this context the circumstance that the
Constitutional Court cited autonomously both the preamble to the
Constitution and the Declaration of Independence, is worth
discussing. Taking into account the presented analysis, we consider
that the main goal of using such a technique was not to clearly
differentiate the mentioned provisions from each other, but the
necessity to point out the concrete Article of the Declaration.
Considering the possibility of the amendment of the preamble,
it should be noted that the Constitution of the Republic of Armenia,
defining regulations with regard to the adoption and amendment of
the Constitution, doesn't touch upon the preamble of the Basic Law.
This concerns both the unchangeable constitutional articles and also
the peculiarities of amendment of various constitutional norms.
Hence, in this context a question arises whether the preamble to the
Constitution can be subject to changes both from the viewpoint of
making textual amendments and from the aspect of developing the
content of the latter via alternative ways.
In our opinion, the analysis of the presented constitutional
regulations leads to a conclusion that the logic that it is not possible
to speak about the amendment of the preamble underlies them.
Moreover, the content of the Armenian Constitution, its logic
and terminology leads to a conclusion that historical, national
identity aspects, goals and values of a concrete social society are
listed in the preamble of the Constitution, as well as a reference is
made in it to the fundamental principles of the Armenian Statehood
and the nation-wide objectives enshrined in the Declaration of
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Independence of Armenia. The main goal of listing all these
elements is to point out what the Armenian people took as a basis,
while adopting the RA Constitution.
To our mind, the peculiar regulations, which are prescribed in
the preamble of the Constitution of the Republic of Armenia, form
the “core”, “kernel” of the Basic Law. Hence, from the viewpoint
of their content they cannot be subject to fundamental changes. It is
also obvious that the constitutional preamble enshrines the values
and goals of the given social society, which underlie the adoption
of the Constitution, and after the adoption of the Basic Law it is not
logical from the chronological viewpoint to speak about their
amendment. Hence, preamble is the qualititive peculiarity of the
Constitution of the Republic of Armenia, in the absence of which it
is impossible to speak about the discussed concrete system – the
Armenian acting Constitution.
At the same time, notwithstanding the mentioned conclusion
on the prohibition of the textual changes of the preamble, we
consider that the preamble, besides the declaratory significance, has
a constitutional value, practical importance, and can be developed
via other alternative ways, for instance, via interpretation.
Moreover, as in case of other unchangeable constitutional articles,
in case of preamble also the key point should be the circumstance
that notwithstanding the prohibition of textual changes, the abovementioned regulations are subject to dynamic interpretation, within
the frames of which changes of perception of their separate
elements are possible, at the same time, the elements, constituting
the “core”, “kernel” of these principles, should be unchangeable.
Summarizing the above, we consider that unchangeability of
the constitutional preamble, its citation among the unchangeable
constitutional articles and other circumstances with regard to this
are conditioned by the contentual peculiarities of the preamble and

are subject to assessment in each concrete situation.
What about the preamble of the Constitution of the Republic of
Armenia, we consider that from the textual viewpoint it should be
unchangeable. At the same time, it has a constitutional value,
practical importance, and can be developed via other alternative
ways, having as a key point the circumstance that the abovementioned regulations are subject to dynamic interpretation, within
the frames of which changes of perception of their separate
elements are possible, at the same time, the elements, constituting
the “core”, “kernel” of these principles, should be unchangeable.
Moreover, to our mind, not citing preamble among unchangeable
provisions prescribed in Article 203 of the Constitution of the
Republic of Armenia is not problematic, as the textual peculiarities
of the latter itself pressupose textual unchangeability of the
preamble.
In the result of the above we draw a conclusion that the term
“development of the Constitution” presupposes such qualitative
changes, in conditions of which the main quality of the system, the
“core” of the Constitution is preserved. The latter are the qualitative
peculiarity of the Constitution, in case of absence of which it ceases
to be the concrete discussed system, in which conditions there is
also no possibility to speak about its stability and development.
This, in turn, presupposes that the mentioned values cannot be
subject to fundamental changes, as the latter will lead to the
distortion of constitutionalism.
The above leads to a conclusion that the idea of
“constitutionality of constitutional developments” is not
paradoxical, is an important element of ensuring constitutionalism,
has a concrete content and exceptional significance for ensuring
stable democracy.
Hence, in this context the structural solutions, which are
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necessary from the aspect of guaranteeing the effectiveness of the
mentioned process, will be touched upon.
As a result of 2015 constitutional reforms Article 168 of the
Constitution of the Republic of Armenia defined that prior to the
adoption of draft amendments to the Constitution, as well as draft
legal acts put to referendum, Constitutional Court determines the
compliance thereof with the Constitution. In other words,
determination of constitutionality of draft constitutional
amendments became an object of preliminary mandatory
constitutional review. This can become a very important and
interesting tool from the viewpoint of guaranteeing constitutionality
of constitutional amendments, hence also constitutional stability
and stable democracy.
The number of constitutional courts, having such an authority,
isn’t very big. An authority of determining constitutionality of
constitutional amendments from this or that aspect have, for
instance, constitutional courts of Moldova, Azerbaijan, Turkey,
Ukraine151. Each of them possesses with peculiarities of
examination of the mentioned cases, which will be studied below.
The Constitutional Court of the Republic of Turkey, for
instance, may examine the mentioned cases just in the frames of the
constitutional review based on the form. In particular, the
verification of constitutional amendments shall be restricted to
consideration of whether the requisite majorities were obtained for
the proposal and in the ballot, and whether the prohibition on
debates under expedited procedure was observed152.
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See CDL-AD(2010)001, Report on Constitutional Amendment, Adopted by the
Venice Commission at its 81st Plenary Session (Venice, 11-12 December 2009),
http://www.venice.coe.int/docs/2010/CDL-AD%282010%29001-e.pdf,/Accessed:
20.01.2018/.
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See Article 148 of the Constitution of the Republic of Turkey,
https://global.tbmm.gov.tr/docs/constitution_en.pdf, /Accessed: 20.01.2018/.
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According to Article 24 of the Fundamental Law of Hungary
the Constitutional Court may review the Fundamental Law or the
amendment of the Fundamental Law only in relation to the
procedural requirements laid down in the Fundamental Law for
making and promulgating it153.
According to Article 159 of the Constitution of Ukraine a draft
law on introducing amendments to the Constitution of Ukraine is
considered by the Verkhovna Rada of Ukraine upon the availability
of an opinion of the Constitutional Court of Ukraine on the
conformity of the draft law with the requirements of Articles 157
and 158 of the Constitution. Hence, it is obvious that the
Constitution of Ukraine defines concrete limits for consideration of
the mentioned cases, in particular, requirements of Articles 157 and
158 of the Constitution. Article 157 of the Constitution prescribes
that the Constitution of Ukraine shall not be amended, if the
amendments foresee the abolition or restriction of human and
citizen’s rights and freedoms, or if they are oriented toward the
liquidation of the independence or violation of the territorial
indivisibility of Ukraine. The Constitution of Ukraine shall not be
amended in conditions of martial law or a state of emergency.
Article 158, in turn, defines that the draft law on introducing
amendments to the Constitution of Ukraine, considered by the
Verkhovna Rada of Ukraine and not adopted, may be submitted to
the Verkhovna Rada of Ukraine no sooner than one year from the
day of the adoption of the decision on this draft law. Within the
term of its authority, the Verkhovna Rada of Ukraine shall not
amend twice the same provisions of the Constitution.
In the mentioned context the example of the Republic of
153

See Article 24 of the Fundamental Law of Hungary, https://hunconcourt.hu/
uploads/sites/3/2018/07/fundamental_law_of_hungary_7-1.pdf,
/Accessed:
20.01.2018/.
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Moldova is interesting, where the Constitutional Court adopts an
advisory opinion154.
The presented examples testify that concrete criteria or limits
are defined for determination of compliance in the mentioned cases.
In other words, the compliance of the draft just with concrete norms
and requirements is considered here. What about the Moldovan
example, the Constitutional Court of the latter adopts just an
advisory opinion in the result of examination of the mentioned
cases.
Touching upon the example of the Republic of Armenia, it
should be noted that Article 72 of the RA Constitutional Law “On
the Constitutional Court” (adopted on 17 January, 2018) prescribed
the peculiarities of examination of cases on determination of
compliance of draft amendments to the Constitution, as well as
draft legal acts put to referendum with the Constitution prior to
their adoption, defining the following:
“1. The National Assembly shall apply to the Constitutional
Court on issues with regard to accession to supranational
international organizations and territorial changes prior to the
adoption of draft amendments to the Constitution, as well as draft
legal acts put to referendum.
2. The authorized representative of the civil initiative shall
apply to the Constitutional Court on the issue of the draft law put to
referendum by civil initiative.
3. Constitutional Court makes the decision on the cases
mentioned in the given article not later than in three months after
registration of appeal. With a grounded procedural decision of the
Constitutional Court the timeframe of the case review can be
154

See Articles 135, 141 of the Constitution of the Republic of Moldova,
http://www.constcourt.md/public/files/file/Baza%20legala/Constitutia_engl___13.11.1
7.pdf, /Accessed: 20.01.2018/.
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prolonged, but no longer than three months.
4. In cases mentioned in this Article the Constitutional Court
can make one of the following decisions:
1) finding the draft in conformity with the Constitution,
2) finding the draft fully or partially in non-conformity with
the Constitution.
5. The Constitutional Court reviews the cases mentioned in this
Article in a written procedure, except in the cases when the
Constitutional Court finds that the particular case gained a wide
publicity or the verbal review will foster more effective reveal of
the circumstances of the case.
6. The procedural decision of the Constitutional Court on
further admission of the law adopted in the procedure defined in
this Article for review in order defined in Article 68 of the given
Law is made through at least 2/3 of votes of the Constitutional
Court judges”.
The mentioned regulations lead to a conclusion that the law
doesn’t concretize definite criteria for determining constitutionality
of the draft constitutional amendments. Whereas, we believe that
consideration of the mentioned cases has definite limits, and
constitutionality of the discussed draft can’t be assessed from the
aspect of all the norms of the Constitution. Otherwise the whole
idea of constitutional amendments can be distorted, the essence of
which is changing constitutional norms. Another issue is that the
mentioned amendments, as already highlighted, can’t concern
constituting the “core” of the Constitution fundamental values,
which circumstance, in our opinion, should underlie the solution of
the discussed issue.
Hence, we consider that constitutionality of draft constitutional
amendments can be assessed from the aspect of two main criteria:
1. from the aspect of their compliance with constitutional
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regulations on the amendments of the Constitution, 2. from the
viewpoint of inviolability of fundamental values, main quality of
the Constitution (which, as already mentioned, are reflected in
unchangeable constitutional articles, more precisely – in
constitutional-legal characteristics of the state, as well as the text of
the preamble).
We believe that the mentioned circumstances should be taken
into consideration during examination of the noted cases at the
Constitutional Court, and constitutionality of draft constitutional
amendments should be assessed just from the viewpoint of the
above-noted circumstances. Moreover, in our opinion, it is
expedient to define the latter in the Constitutional Law of the
Republic of Armenia “On the Constitutional Court”.
Summarizing the above, it should be noted that
notwithstanding the seeming paradoxicalness of the idea of
“constitutionality of constitutional developments”, the latter isn’t a
blank notion, is an important element of ensuring constitutionalism,
has a concrete content and exceptional significance for ensuring
stable democracy.

§ 3. Effective Combination of Various Ways
of Constitutional Development in the Context of Ensuring
Constitutional Stability
Introduction of the representation element in the frames of
perception of the phenomenon “democracy” was considered by
philosophers yet in 18th century as an opportunity provided to
democracy to gain new form and quality155. Establishment of the
mentioned institutes was directed to formation and development of

effective mechanisms of exercise of the power of people. From this
aspect existence of accumulative interconnections between
perceptions of democracy, existing in the initial period and formed
afterwards, is obvious. Moreover, these changes had qualitative,
directed character, were intended to the formation of a qualitatevly
new level of the exercise of the power of people, were endowed
with the feature of internal interconnectedness and integrity. Hence,
in case of guaranteeing the essential idea of democracy, i.e.
perceiving the human being as a highest value, ensuring
possibilities for individual self-expression and self-realization, as
well as valuation of an individual, limiting the power by
fundamental human rights and freedoms156, representative institutes
and professional governance have the same key significance for
social systems as the direct democracy has.
From the viewpoint of the stability and development of the
Constitution also the mechanisms of representative democracy have
exceptional significance in the aspect of the choice of professional
solutions, professional decision-making and elite governance.
Hence, their existence makes the process of constitutional
developments more professional and effective.
With this regard the approach adopted in the result of 2015
constitutional reforms in the Republic of Armenia, which
presupposes combination of mechanisms of direct and
representative democracy in the process of constitutional
amendments, is important. In particular, according to Part 1, Article
202 of the RA Constitution the Constitution and amendments to
Chapters 1-3, 7, 10 and 15 of the Constitution, as well as to Article
88, to the first sentence of part 3 of Article 89, to part 1 of Article
156
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See Баранов Н. Исторический обзор развития
http://nicbar.ru/theoria_democraty1.htm, /Accessed: 04.05.2018/.
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See more detailed Манасян А. Идея народовластия в рамках современной
конституционно-правовой мысли // Конституционное и муниципальное право, N
7, 2018, Москва, pp. 8-12.
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90, to part 2 of Article 103, to Articles 108, 115, 119-120, 123-125,
146, 149 and 155, and to part 4 of Article 200 of the Constitution
shall be adopted only through a referendum. At least one third of
the total number of Deputies, the Government or two hundred
thousand citizens having the right of suffrage shall have the right to
the initiative of adopting or amending the Constitution. The
National Assembly shall adopt the decision on putting the draft to
referendum by at least two thirds of votes of the total number of
Deputies.
At the same time, Part 2 of the same article defines that except
for the Articles specified in part 1 of this Article, amendments to
other Articles of the Constitution shall be adopted by the National
Assembly, by at least two thirds of votes of the total number of
Deputies. At least one fourth of the total number of Deputies, the
Government or one hundred fifty thousand citizens having the right
of suffrage shall have the right to corresponding initiative.
Moreover, in case the National Assembly does not adopt the
draft amendments to the Constitution provided for in part 2 of the
mentioned Article, it may be put to referendum upon the decision
adopted by at least three fifths of votes of the total number of
Deputies.
We consider that such a model of combination of mechanisms
of direct and representative democracies has an important
significance for professional decision-making, effective realization
of the power of people and the aims of the latter, increasing the
efficiency of administration, and in conditions of guaranteeing the
other circumstances can mostly contribute to ensuring
constitutional stability and strengthening stable democracy.
In this context we would also like to mention that while
analyzing the issues of constitutional developments legal literature
more often speaks about making amendments in the constitutional
text. Whereas, the presented analysis leads to a conclusion that it is
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not necessary that the change is made within the frames of the text
of the legal act in order to be considered as a development, but it
can also concern the perception of the norm. Hence, making
amendments in the text of the Constitution isn’t the only way for
constitutional developments and there are a number of reasons for
this.
It should firstly be noted that in case of rigid constitutions
making the latter in conformity with the developing social relations
just by changing its text isn’t effective enough, as it isn’t a
functional means. The existence of flexible constitutions isn’t a
solution either, as the latter, as a rule, gives an opportunity to easily
change constitutional regulations. Whereas, Constitution is a social
agreement on the basic rules of social existence, and as such,
prescribes the aims, emanating from the integrity of civilizational
values of the concrete society, and fundamental principles of social
existence, defines main rules of social behavior, nature of
interrelations between an individual and the state, order and limits
of the exercise of power, forming by social agreement a necessary
environment for the thorough expression and progress of the
creative nature of the human being. Hence, in case of flexible
constitutions the danger of changing the fundamental rules of social
existence without a social agreement, and in many cases of
distorting the mentioned agreement, increases. This leads to the
distortion of the basic values and features, underlying the term
“Constitution”.
It is also important that in many cases the development of the
Constitution is conditioned not by the necessity of making textual
amendments in the frames of a norm, but by revealing the content
of the latter. From this viewpoint it is obvious that the
constitutional text cannot exist “by itself”, abstractedly from the
surrounding reality. Moreover, the constitutional text is realized in
everyday life, practice. With this regard the viewpoint is worth
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mentioning, according to which the existence of the Constitution
itself doesn’t solve any problem. The existence of the adequate
constitutional order is essential. Just the realization of the
Constitution, making the normative constitutional values a rule of
the real life will give an opportunity to guarantee the rule of law
and the systemic stability. The main aim has been to harmonize the
realities of the public life with constitutional solutions157.
Hence, if from the static viewpoint there can be no need for
revealing the content of the text, the same is difficult to say about
the cases of interrelations of the mentioned textual solutions and the
reality, when, as a rule, the realization of constitutional norms
requires revealing the content of the latter. This is expedient to
implement not by making amendments in the frames of the text of
the norm, but via its interpretation. The opposite approach can lead
to a rather extensive constitutional text, making which in
compliance with the conditions of the developing social relations
will require continuous amendments. This will be impossible to
effectively ensure in case of rigid constitutions. In case of flexible
constitutions the probability of the formation of the abovementioned situation, i.e. distortion of underling the term
“Constitution” peculiar values, will increase.
With regard to circumstances, conditioning the need of
alternative ways of constitutional developments, in particular, the
institute of interpretation of the Constitution, we would like to
emphasize also the fact that nowadays constitutions, as a rule, are
subject to direct judicial protection via constitutional justice, the
effective realization of which is difficult to imagine without the

interpretation of its provisions. It is obviously impossible to apply a
constitutional norm or implement its judicial protection without
revealing its content.
The above-mentioned circumstances are already enough to
state that it is impossible to effectively ensure the development of
the Constitution just by making amendments in its text. Moreover,
the interpretation of the Constitution is one of the most important
ways of constitutional developments. It should also be noted that in
this context official interpretation is considered, as the latter, in
comparison with unofficial one, has universally mandatory nature
and is given by a special body authorized for it.
It should be added that various implemented research on
constitutional developments also testify that in the majority of
states textual constitutional amendments are not the only way of the
development of the Basic Law. Moreover, other means of
development have greater and more essential significance from this
viewpoint158. We believe that alternative ways give an opportunity
to overcome the “normative fetishism” typical for the modern
constitutional systems. The view expressed in legal literature with
this regard is worth mentioning, according to which the modern
civilization is suffering from a disease, which is called “normative
fetishism”. Its main symptom is the stable notion that the social
progress is reached just by improving the existing formal norms
and by creating new ones. The paradox is that though the nonviability of normative fetishism is continuously approved by a
number of concrete examples of various scale, this disease
continuous to exist159.
In this case a question can be raised whether the cases, when
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See Հարությունյան Գ. Սահմանադրականության գումարելիները`
իրավունքի գերակայություն, կայուն զարգացում [Harutyunyan G. Components
of Constitutionalism – Rule of Law, Sustainable Development], http://concourt.am/
armenian/structure/president/articles/harutyunyan2011.pdf, /Accessed: 20.01.2016/.

See How Constitutions Change (A Comparative Study) / edited by Oliver D.,
Fusaro C., Oxford and Portland, Oregon, 2011, pp. 9-378.
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/под ред. Волкова В. М., 2011, p. 139.
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the development of the Constitution of the Republic of Armenia
should be implemented by its textual amendments, and the
situations when the discussed aim may be reached via
interpretation, are clearly differentiated.
Noting the fact that the Constitution is a social agreement on
the basic rules of social existence and defines the fundamental legal
values and principles, which are typical for the given historical
stage of the social society and are the “core”, essence of the
relations, which are formed in the frames of the latter, the
constitutional legislator prescribed an order of adoption and
amendments of the Constitution different from other legal acts,
clearly defining the subjects included in the frames of the
mentioned process160. At first glance this circumstance can lead to a
conclusion that development of the Constitution of the Republic of
Armenia is impossible via other ways different from making
amendments in its text. Whereas, taking the presented analysis into
account, we believe that by defining the above-mentioned
regulation, the constitutional legislator had an aim not to prohibit
the development of the Constitution via alternative ways, but
excluded the change of the Constitution by other subjects via
creating a new regulation, not emanating from the existing
constitutional regulations. This leads to a conclusion that the
development of the Constitution of the Republic of Armenia can be
implemented also by so called, alternative ways, in particular,
interpretation.
At the same time, in our opinion, the main criterion from the
aspect of the discussed issue should be the circumstance that from
the viewpoint of ensuring the stability of the Constitution it is
expedient not to make textual constitutional amendments in all the

cases when the development of the latter is possible to ensure
without the mentioned textual amendments, through interpretation
in the frames of the existing constitutional regulations. From the
viewpoint of the Republic of Armenia these are particularly the
cases when there is a necessity of not transforming the text of a
norm, but of revealing the content of the latter.
Thus, we can state that interpretation is one of the most
important ways of the development of the Constitution of the
Republic of Armenia. Moreover, it is expedient not to make textual
constitutional amendments in all the cases, when constitutional
development is possible via the mentioned way161.
Summarizing the above, we consider that though according to
Part 1, Article 167 of the Constitution of the Republic of Armenia
Constitutional Court administers constitutional justice, ensuring
the supremacy of the Constitution, the latter is not the only feature
of the Constitution, which should be ensured by the Constitutional
Court. The presented analysis on the stability and development of
the Constitution leads to a conclusion that the essence of the
activities of the RA Constitutional Court is mainly emphasized in
the sphere of ensuring also these features. On the contemporary
stage of the development of constitutional law decisions of the
Constitutional Court are no more perceived as a document just
determining constitutionality or unconstitutionality of legal acts,
but more emphasis is given to the circumstance that the latter are
primary means for formation of a uniform constitutional doctrine
and development of the Constitution. Therefore, ensuring the
161

See Chapter 15 of the RA Constitution entitled “Adoption and Amendment of the
Constitution and Referendum”.

With this regard the following idea of the member of the US Senate George Norris
is worth mentioning: We have a legislative body called House of Representatives and
consisted of 400 members. We have another legislative body called Senate and
consisted of 100 members. We factually have another legislative body called Supreme
Court and consisted of 9 members. And the latter is stronger than we are all together
(see Նազարյան Հ. ԱՄՆ դատական համակարգը, Երևան, 1997, pp. 25-26).
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development and stability of the Constitution is one of the most
important tasks of the body, administering constitutional justice.
This circumstance, to our mind, should be reflected in the abovementioned provisions of the Constitution of the Republic of
Armenia in order to emphasize the directions of the activities of the
discussed body. At the same time, we believe that on the
contemporary stage the most important issue is to form such a
culture, when the decisions of the Constitutional Court will no
more be perceived as a document, just determining constitutionality
or unconstitutionality of legal acts, but more emphasis will be given
to the circumstance that the latter are primary means for ensuring
the stability and development of the Constitution.
Summarizing the above, it should be noted that from the
viewpoint of constitutional stability and development the presented
model of combination of mechanisms of direct and representative
democracies has significant importance in the aspect of
professional decision-making, effective realization of the power of
people and the aims of the latter, increasing the efficiency of
administration, and in conditions of guaranteeing the other
circumstances can mostly contribute to ensuring constitutional
stability and strengthening stable democracy.

constitutionalism, has a concrete content and exceptional
significance for ensuring stable democracy. It is impossible to
effectively ensure the development of the Constitution just by
making amendments in its text, and alternative ways of
constitutional developments have exceptional importance.
Moreover, interpretation is one of the most important ways of the
development of the Constitution of the Republic of Armenia, and it
is expedient not to make textual constitutional amendments in all
the cases, when it is possible to ensure its development via the
mentioned way.

***
Summarizing the presented analysis, we consider that
“development of the Constitution” is qualitative, directed and, as a
rule, irreversible changes to the Basic Law, possessing peculiarity
of internal interrelatedness and systemness, when the main quality
of the system, the “core” of the Constitution is preserved.
Moreover, notwithstanding the seeming paradoxicalness of the idea
of “constitutionality of constitutional developments”, the latter isn’t
a blank notion, is an important element of ensuring
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CHAPTER 4.
AXIOLOGICAL CHARACTERISTICS OF
CONSTITUTIONAL IDENTITY AND ITS ROLE IN
ENSURING CONSTITUTIONAL STABILITY
§ 1. Axiological Characteristics of Constitutional Identity
One of the most significant ideas from the viewpoint of
constitutional stability and stable democracy is constitutional
identity. There are different definitions regarding the latter in
literature, but each of them perceives constitutional identity just
from this or that concrete criterion. In the result, both in Armenian
and in foreign legal thought there is no unanimous approach
towards the discussed notion and its content.
Laurence Tribe, for instance, defines “constitutional identity”
as follows: “The very identity of ‘the Constitution’—the body of
textual and historical materials from which fundamental
constitutional norms are to be extracted and by which their
application is to be guided ...”162. To Gary Jacobsohn’s mind, a
constitution acquires an identity through experience; its identity
neither exists as a discrete object of invention nor as a heavily
encrusted essence embedded in a society’s culture, requiring only
to be discovered. Identity emerges dialogically and represents a mix
of political aspirations and commitments that are expressive of a
nation’s past, as well as the determination of those within the
society who seek, in some ways, to transcend that past163.
Michel Rosenfeld, while studying peculiarities of

constitutional reforms and the process of development of the
Constitution, also analyzes the notion “identity”. He considers the
latter as originality, uniqueness of internal and external factors,
conditioning the necessity of constitutional amendments, as well as
socio-economical, social-political, spiritual-cultural peculiarities of
each state164. M. Rosenfeld differentiates five main constitutional
models – French, German, American, Spanish and the model of the
European Union165. Herewith, the necessity of differentiating
national and supranational identities is emphasized (for instance,
identity of EU and identity of EU member-states).
The presented definitions lead to a conclusion that there is no
unanimous approach regarding the term “constitutional identity”
and its content. Moreover, it is obvious that in the context of
analyzing the discussed issue notions “constitutional identity” and
“national identity” are considered as identical166. At the same time,
as the presented definitions regarding constitutional identity
indicate, the approach concerning the issue whether identity is a
phenomenon, initially belonging to a constitutional system, or it is
formed over time, parallel to the development of social relations, is
not unanimous, either.
Hence, in this context we consider necessary to analyze the
following issues: Are the notions “national identity” and
“constitutional identity” actually identical? What content does the
164

See Tribe L. A Constitution We Are Amending: In Defense of a Restrained Judicial
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Notre Dame. 2006, 68 (3), pp. 361-397.

See Rosenfeld M. The Problem of “Identity” in Constitution-making and
Constitutional Reform. Working Paper. 2005. N 143, p. 24.
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idea “constitutional identity” have? Is identity a phenomenon,
originally belonging to a constitutional system, forming its essence
and being its basis, or is it being formed over time, parallel to the
development of social relations? What kind of role can identity
have for guaranteeing constitutional stability and ensuring the
normal course of constitutional developments?
According to encyclopedic formulation the term “identity” is
defined as “being itself”, “being unique”, “complex of typical
peculiarities”,
“existence”,
“essence”,
“originality”,
167
“individuality” .
Hence, we believe that all manifestations of identity firstly
presuppose “uniqueness”, “originality”, “individuality” of the
concrete phenomenon. Analogically, in its general sense
constitutional identity is the originality, individuality of the
concrete constitutional system, everything that differentiates the
given system from the others.
It is emphasized in literature that identity is not a feature,
originally belonging to a person, but a relationship, which is
formed, formulated and transformed just during social interactions.
Herewith, in its literal sense identity can be typical just for
individuals, as just individuals can be characterized by subjectivity
and, correspondingly, just individuals can ascribe themselves with
concrete features and definitions. Hence, identity can be attributed
to groups just in allegorical, metaphorical sense168.
167

See Հարությունյան Գ. Մարդու սահմանադրական ինքնության իմացաբանական ու արժեբանական բնութագրիչները [Harutyunyan G. Gnoseological
and Axiological Characteristics of Constitutional Identity of an Individual], Online
Resource: http://concourt.am/armenian/structure/president/articles/article-january2018.pdf
/ Accessed: 18.04.2018/.
168
See Новая философская энциклопедия: В 4 тт. М.: Мысль. Под ред. Стёпина
В. С. 2001, Online Resource: https://dic.academic.ru/dic.nsf/enc_philosophy/419
/Accessed: 18.04.2018/.

111

Identity can be differentiated into two layers – individual
(internal) and social (external). In comparison with individual
identity, which is the complex of typical peculiarities, providing an
individual a quality of uniqueness, social identity is the result of an
individual’s self-identification with expectations and norms of
his/her social environment. At the same time, it is emphasized in
literature that the mentioned two layers cannot be differentiated in
absolute sense, as an individual’s comprehension about
himself/herself, which is perceived as his/her own and indivisible
from his/her identity, is also a result of interiorization of social
norms. At the same time, individual’s own norms and
comprehension not always coincide with norms and roles accepted
by him/her during social interrelations. Hence, individual “myself”
is formed in the result of finding a certain balance between
individual and social identity. Social identity, in turn, is classified
into various types – professional, ethnic, regional, political,
national, etc.169.
The above leads to a conclusion that constitutional identity per
se is a feature typical to an individual and can be used as a group
peculiarity just in conditional sense. Hence, taking into account the
fact that in this context we analyze constitutional identity as a
category typical for a concrete social community, we use the
discussed term in conditional sense.
Taking into account the above-mentioned analysis, we
consider that constitutional identity characterizes originality,
individuality and uniqueness of concrete constitutional system. The
individual layer of the latter is the complex of typical peculiarities,
providing the concrete constitutional system a quality of
uniqueness. Whereas, the social layer is the result of self169
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identification of a constitutional system with peculiarities of
comprising it larger systems. Moreover, it is important to take into
account that, as mentioned above, the features of a constitutional
system can in some cases not coincide with the peculiarities
borrowed during interrelations with comprising it larger systems.
At the same time, identity is formed in the result of finding certain
balance between the mentioned two layers.
Hence, constitutional identity is the originality, individuality
and uniqueness of the concrete constitutional system, which
includes not just the originally existing features, which provide the
given system a quality of uniqueness, but also the features of the
larger systems, which are borrowed by the constitutional system
and with which the latter starts to identify itself.
The above leads to a conclusion that constitutional identity
should be perceived as not a feature, initially belonging to the given
social system, but a feature, which is formed and transformed in the
result of social interactions. At the same time, it should be noted
that all the newly formed peculiarities, including the ones which are
borrowed from other systems, also become features, defining
originality and individuality of the given system.
Hence, in this case the general conclusion is that there are
constant interrelations between equivalent systems, as well as
between the latter and comprising them larger systems. Moreover,
as the identity of the concrete system is formed in the result of
finding a certain balance between individual and social identities,
we believe that during this process the following important
circumstances should be taken into account: 1. Just such
peculiarities should be borrowed, which can be acceptable for the
concrete system, 2. The borrowed peculiarities, with which the
concrete system cannot identify itself, should be rejected. At the
same time, it should be emphasized that though various systems

have interrelations also with equivalent systems, this has an impact
for forming identity just so far as the peculiarities borrowed from
these systems become features, characterizing the uniqueness of the
concrete system. Whereas, concrete systems can self-identify
themselves not with equivalent systems, but with larger systems,
comprising them.
We believe that from the viewpoint of constitutional identity
the above firstly concerns interrelations between various
constitutional systems and international or supranational
institutions, comprising them. From this aspect one should take into
account that constitutional identity of a concrete constitutional
system is formed in the result of finding a balance between the
unique typical features of the system and peculiarities borrowed
from other systems. Hence, while borrowing constitutional-legal
peculiarities of international and supranational institutions or of any
other state, one should take into account the above-mentioned
circumstance and the fact that mechanical import or not accepting
and artificially preserving the mechanically imported features will
not in any way contribute to finding a balance between peculiarities
of a concrete constitutional system and features borrowed from the
mentioned institutions. This, in turn, will lead to the entire
distortion of the idea of constitutional identity.
Discussing the mentioned issue on the example of the Republic
of Armenia, we would like to mention that constitutional
regulations regarding, for instance, the Armenian Apostolic Holy
Church, symbols, capital of the Republic of Armenia are typical
peculiarities, initially providing a quality of uniqueness to the RA
constitutional system. Whereas, for instance, the basic principles,
underlying the limitation of fundamental rights and freedoms –
proportionality, certainty, inviolability of the essence of the
provisions on basic rights and freedoms - are borrowed from other
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systems, international-legal practice. At the same time, merely the
fact of their adoption per se indicates that a concrete constitutional
system has found a balance between its individual and social
identities, hence, has also started to identify itself with the
mentioned borrowed peculiarities. In this context it should be stated
that many of the values of the Republic of Armenia constitutional
system, which are borrowed from other legal systems, for instance,
constitutional regulations regarding human dignity, separation and
balance of powers, right to life, guaranteeing local self-governance,
etc., are already perceived as an indivisible part of the RA
constitutional system and as features, providing the latter a quality
of uniqueness. The above itself presupposes that the noted
borrowed peculiarities have become features, characterizing
individuality and uniqueness of the concrete system, in this case the RA constitutional system, and in normal situation the latter
can’t perceive them differently. Otherwise, when the impossibility
of self-identification of a concrete system with its borrowed
peculiarities becomes obvious, the latter should reject the idea of
their artificial preservation.
We believe that the above-mentioned circumstances and
conclusions are the main guarantees for ensuring constitutional
stability and stable democracy, as well as normal course of
constitutional developments.
In this context we consider necessary to analyze the issues
related to the respect of national-state identities of member-states
by various international and supranational systems. This has an
exceptional importance not just from the aspect of normal
international legal relations, but also from the aspect of modern
constitutional doctrine.
The main questions, arising with regard to the presented issue,
are the following: Is the constitutional identity of a concrete
constitutional system an absolute phenomenon? Is it practically

realistic to speak about its respect by the mentioned organizations?
What kind of mechanisms do we need for the normal regulation of
the discussed issue and for the protection of constitutional identities
of concrete constitutional systems?
For the study of the above-mentioned issues we will firstly
analyze several concrete examples, existing in international
practice.
The Constitutional Court of the Russian Federation, for
instance, in its Decision 12-П/2016 of 12 April 2016 emphasized
that the effectiveness of norms of the European Convention for the
Protection of Human Rights and Fundamental Freedoms is
conditioned with respect for national constitutional identities (our
underlining – A.M.) by the European Court170.
Within the frames of the European Union law interrelations of
the notions “national identity” and “constitutional identity” are also
discussed with the purpose of presenting the issues related to the
obligation of the Union to respect national identities of the
Member-States. Article 6 (3) of Maastricht Treaty prescribed that
… the Union shall respect the national identities of its MemberStates (our underlining – A.M.). The Lisbon Treaty reformulated
the provision on respect for national identities of the MemberStates as follows: The Union shall respect the equality of Member
States before the Treaties as well as their national identities,
inherent in their fundamental structures, political and constitutional,
inclusive of regional and local self-government171. At the same
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Russian Federation, http://doc.ksrf.ru/decision/KSRFDecision230222.pdf /Accessed:
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See National Identity, Nationalism and Constitutional Change / Edited by
Bechhofer F. and McCrone D. Palgrave Macmillan, 2009, Online Resource:
http://www.law.ed.ac.uk/__data/assets/pdf_file/0011/35939/chap1_intro.pdf
/Accessed: 18.04.2018/, Besselink L. National and Constitutional Identity before and
after Lisbon // Utrecht Law Review, Volume 6, Issue 3, 2010.

time, it is important to note that almost all the Constitutional Courts
of the EU Member-States admit the supremacy and primacy of the
EU law over their national legislation. Whereas, the majority of
these courts doesn’t recognize the supremacy of the EU law over
their constitutions172.
It is normal that the approaches regarding the issue are diverse
in various constitutional systems. Not having an aim to reveal the
details of each of these approaches, we consider necessary for the
purposes of this study to emphasize the following: in our opinion,
the basis for the analysis of these viewpoints should be the
circumstance how and how much the concrete state restricts its
sovereignty in favor of an international or supranational
organization.
According to the Constitution of the Republic of Armenia the
Constitution shall have supreme legal force173. In case of conflict
between the norms of international treaties ratified by the Republic
of Armenia and those of laws, the norms of international treaties
shall apply. International treaties contradicting the Constitution
may not be ratified174.
The above leads to a conclusion that the Constitution has a
peculiar status both from the viewpoint of the hierarchy of legal
norms and also from the aspect of its key role in the constitutional
system of the Republic of Armenia.
Taking this into account, the Constitution defined that the
Constitutional Court, as prescribed by the Law on the
Constitutional Court, prior to the ratification of an international
treaty, shall determine the compliance of the commitments
172
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enshrined therein with the Constitution175.
This indicates that consideration of cases on constitutionality
of commitments enshrined in the international treaty subject to
ratification is an example of preliminary mandatory constitutional
supervision and is aimed to prevent ratification by the Republic of
Armenia of international treaties, defining contradicting the
Constitution commitments. This circumstance, in turn, excludes
ratification of international treaties and correspondingly, taking
over commitments, which distort the essence of our constitutional
identity.
In this context we would like to emphasize that unlike the
majority of constitutional courts, existing across the world, which
don’t have a rich practice of considering such cases, the
Constitutional Court of the Republic of Armenia has examined a
rather big number of cases related to the discussed issue. The
reason, as already mentioned, is the preliminary and obligatory
nature of the noted proceedings.
Moreover, though in the result of consideration of the majority
of these cases the Constitutional Court has made a decision on the
conformity of the obligations enshrined therein with the RA
Constitution, there are also cases in the practice of the mentioned
body, when in the result of examination of these cases a negative
decision was made or the Constitutional Court, declaring the
commitments enshrined in the international treaty in conformity
with the Constitution, expressed fundamental legal positions on
their perception by the Republic of Armenia, hence also, on their
such interpretation, which would be in conformity with the RA
Constitution. Herewith, these legal positions became crucial for the
whole further process of the respective treaties’ ratification and
predetermined the whole course of the latter. In this context we
175

Article 168 of the RA Constitution.
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would like to mention correspondingly the following examples
from the RA Constitutional Court practice: Decision DCC-502 of
13 August 2004 on the case concerning the determination of the
issue regarding the conformity of the obligations stipulated by the
Rome Statute of the International Criminal Court (with attached
Declaration) signed on 17 July 1998 in Rome with the Constitution
of the Republic of Armenia and Decision DCC-850 of 12 January
2010 on the case on determining the issue of conformity with the
Constitution of the Republic of Armenia of the obligations
stipulated by the Protocol on the Establishment of Diplomatic
Relations between the Republic of Armenia and the Republic of
Turkey and by the Protocol on Development of Relations between
the Republic of Armenia and the Republic of Turkey signed in
Zurich on 10 October 2009176.
The presented examples indicate that in all the cases when the
essence of our constitutional identity was endangered, the state
itself denied to take over corresponding commitments, hence also,
to borrow respective peculiarities from other systems and to
perceive them as features, characterizing its uniqueness.
Moreover, the regulation prescribed in the RA Constitution in
the result of constitutional amendments of 6 December 2015,
according to which the issues related with the accession by the
Republic of Armenia to supranational international organizations,
as well as those related with territorial changes of the Republic of
Armenia shall be resolved through referenda, is worth mentioning.
The decision on holding a referendum in these cases shall, upon
recommendation of the Government, be adopted by the National
Assembly, by majority of votes of the total number of Deputies177.
International law is itself based on the idea of “state consent”

and without consent international law cannot bound a state. Though
such a conclusion can in some sense be seemed extremal, it
emphasizes the fundamental role the institute of consent has in
international legal system. In other words, the basis of the modern
international law is the principle of “state consent”178. Though in
case of supranational organizations the noted principle should be
discussed with some reservations, but, in our opinion, the latter
thoroughly applies also to the mentioned relations when we speak
about the scope, format and ways of restricting the sovereignty.
The above leads to a conclusion that in all cases states
themselves decide the scope of restriction of their sovereignty,
which can be acceptable for them from the viewpoint of their
constitutional identities in interrelations with international and
supranational organizations. Herewith, the mentioned concerns not
just the process of taking over corresponding commitments and the
possible solutions, existing for this in a concrete constitutional
system, but also possible solutions for rejecting the borrowed
peculiarities in all the cases, when the concrete constitutional
system cannot identify itself with them.
The above-mentioned indicates that in fact it is realistic to
speak about the respect by various international or supranational
organizations towards the identity of the concrete constitutional
system. But in this context we should take into account an
important circumstance – the fact that the limits, the scope of
respect towards the national constitutional identity are already
predetermined. Herewith, they are predetermined with the scope,
by which a concrete constitutional system has agreed to restrict its
sovereignty.
178
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§ 2. Content of the Notions “National Identity”,
“State Identity” and Their Correlation with the Notion
“Constitutional Identity”
The next issue, we consider necessary to analyze in this
context, is whether the terms “national identity” and “constitutional
identity” are identical.
It is obvious that nation and Constitution, nation and
constitutional system cannot be identical. Hence, the main
circumstance, which should be analyzed in this context, is the
following: can the notion “constitutional identity” not have an own
content and be totally identical with the content of the notion
“national identity”?
At first it is necessary to analyze the approach presented in
literature, according to which we are used to apply the terms “state”
and “nation” as synonyms, forgetting that they concern different
layers – accordingly political and cultural179. Hence, in this case a
question arises whether in this context the point concerns state or
national identity.
The terms “state” and “nation” are not synonyms and can’t be
identical in the sense of their content. Different nations can be
united within the frames of one state and analogically, so called,
“nations without states” can exist. Hence, it is obvious that the
notions “state identity” and “national identity” can’t be absolutely
identical.
The term “state identity” is mainly used in Russian-language

literature180. Moreover, in Russian-language publications of recent
years the idea “state-national identity” also exists181. Whereas, in
English-language literature the term “state identity” is practically
not used, and the questions regarding the mentioned issue are
analyzed within the frames of the idea “national identity”.
Moreover, in the result of the study of their content it becomes
obvious that in the discussed context the point is not about national
identity in its classical sense, but about national identity in case of,
so called, “coincidence” of the phenomena nation and state. At the
same time, in our opinion, the reason of the mentioned not definite
application of the discussed terms is also linguistic, as in English
the word “state” is presented as a synonym for the word
“nation”182. Meanwhile, taking into account the existing positions
and analysis on interconnections of national and constitutional
identities, we believe that in this context the terms “state identity”
and “national identity” are used as synonyms. Moreover, this is also
often emphasized in various academic works183.
In the above-mentioned context the notion “national identity”
is characterized as the existence of the below-mentioned three main
ideas in conscience of the majority of the population of the state: 1.
A general past perceived positively by the social conscience and/or
180
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a general experience of statehood, 2. Complex of values common
for the given social community, 3. General responsibility for the
future of the state. Identity, in turn, is characterized as selfidentification of individuals or a group of people with a larger and
more essential group. Moreover, identity impacts on the selfconscience of a person, vesting him/her with a perception that the
group, with which he/she identifies himself/herself, is endowed
with peculiar features, differentiating the group from the others184.
Hence, it is obvious that the terms “state identity” and
“national identity” can coincide just in some situations – in cases
of, so called, “coincidence” of phenomena nation and state. At the
same time, they can’t be considered absolutely identical for all the
situations.
Taking the above into account, we do not aim to deepen into
discussion of an issue, which is not an object for the given study,
analyzing the latter just from the viewpoint of correlation of
constitutional identity with the mentioned notions. From this
viewpoint it is obvious that if we speak about national identity in its
classical sense, the latter is a too wide notion and can’t be identical
with the idea of “constitutional identity”. Taking this circumstance
into account, in this context we use the term “state identity” as a
conditional notion, wide category with the aim of characterizing the
idea of self-identification of the population of the state with each
other and the issues regarding this.
What about the interrelations of ideas “state identity” and
“constitutional identity” in the above-noted sense, in our opinion, in
the modern stage of the development of the doctrine of
constitutional law it is just preferable to discuss these notions from
the viewpoint of different layers. The reason is that within the
frames of the mentioned doctrine notions “Constitution”,
184
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“constitutional stability” should per se be perceived not just from
the aspect of the written text of the Constitution, but from a wider
viewpoint – from the viewpoint of constitutional values and their
realization in real life. Hence, even if previously – in case of
considering the constitutional system in the context of the written
text of the Constitution, one could consider the notions “state” and
“constitutional system” as correlation of correspondingly the whole
and the part, and in the result draw the same conclusion for the
ideas “state identity” and “constitutional identity”, in the modern
stage of the development of the doctrine of constitutional law such
an ambiguous conclusion can be problematic. In particular, it is
obvious that the fundamental provisions on the main characteristics
of the state – permanent population, defined territory, existence of
state power, possibility to form relations with other states185,
sovereignty, universal nature of the state acts186, etc., are reflected
in the constitutional text. Hence, if the above-mentioned conclusion
on the whole and the part can be reasonable if we discuss the issue
just from the aspect of the constitutional text, the same conclusion
cannot apply to the cases when we consider the Constitution and
constitutional system from the viewpoint of constitutional values
and their realization in real life.
Therefore, we believe that state identity and constitutional
identity can’t be considered from the viewpoint of correlation of
correspondingly the whole and the part. Moreover, though they can
have concrete points of coincidence, in our opinion, they are
notions, which belong to different layers. Hence, they should also
be touched upon from the aspect of different layers.
185
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***
Summarizing the presented analysis, we consider that
constitutional identity is the originality, individuality and
uniqueness of a concrete constitutional system, everything that
differentiates the mentioned constitutional system from the others.
Moreover, constitutional identity includes not just the initially
existing peculiar features, providing the system a quality of
uniqueness, but also the peculiarities of the above-mentioned larger
systems, which the constitutional system borrows and with which it
starts to identify itself. In other words, constitutional identity of a
concrete constitutional system is formed in the result of finding a
certain balance between the unique peculiar features of the system
and peculiarities borrowed from other systems.
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CHAPTER 5.
CONSTITUTIONAL JUSTICE AS AN ESSENTIAL
MECHANISM FOR ENSURING CONSTITUTIONAL
STABILITY
§ 1. Official Interpretation of the Constitution as an
Important Prerequisite for the Development
of the Basic Law
On the contemporary stage of the development of the legal
thought guaranteeing constitutional stability and strengthening
constitutional order of the state are mostly conditioned by the
existence of effective system of adoption and execution of
Constitutional Court decisions. The latter have exceptional
significance in all the spheres of social life. Notwithstanding the
fact that the studies of the discussed decisions mainly emphasize
their role in stating constitutionality or unconstitutionality of legal
acts, the role of the Constitutional Court decisions, as already
mentioned, isn’t limited by this. One of the most important
missions of the latter is the interpretation of the Constitution, which
guarantees constitutional stability and development of the Basic
Law. Moreover, in this context official interpretation is concerned,
as the latter, in comparison with the non-official one, is universally
binding and is given by the body specially authorized for this.
It is considerable that noting the distinctive features of the
discussed institute, some academics draw a conclusion that the
Constitutional Court of the Republic of Armenia (as similar bodies
of constitutional justice) isn’t endowed with the authority of the
official interpretation of the Constitution, as the Armenian
Constitution doesn’t directly define an institute of the official
126

interpretation of the Basic Law, and the RA Constitutional Court
doesn’t have a power of its abstract interpretation.
Whereas, in our opinion, this circumstance doesn’t presuppose
that in corresponding states, including in the Republic of Armenia,
there is no such institute. Implementation of law, as any directed
activity, objectively requires perception of its content, which, in
turn, presupposes interpretation of corresponding legal, including constitutional norms. With this regard the view is worth mentioning
that text can include various meaning structures, hence, a number
of legal norms, from which the law-enforcement body should
choose the one, which will be implemented by it. Till this choice
not the implemented norm, but just the text exists. In some sense it
is exactly the interpretation, which enriches the text with a concrete
norm187. Moreover, an approach was expressed in legal literature
that constitutions can be considered as “incomplete agreements”.
They define the general system of rules, rights and principles, the
concrete content of which depends on the agreement of political
actors or interpretation given by constitutional review bodies188.
Thus, the Constitution is not an integrity of legal norms, but is a
system of regulations, which include a subjective meaning of
norms. The constitutional legislator doesn't adopt “real” norms, it
expresses its will on the order of composition of individual and
collective bodies, their joint or individual acts, possible options of
their interrelations. As it was mentioned in literature, the real
creator of the written or unwritten law is the one, who is endowed
187
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with the absolute authority of its interpretation, in comparison with
the one, who defined the corresponding norms. Hence, the court,
interpreting the Constitution, implements a constituent power189. In
the result, some authors draw a conclusion that the Constitutional
Court decisions and the official constitutional doctrine included in
them are the material, which forms the whole constitutional law. In
other words, constitutional law exists so far as how many
constitutional provisions were interpreted by the Constitutional
Court190.
Taking the above into account, the following issue will be
touched upon in this context: which body in the Republic of
Armenia is authorized to give an official interpretation of the Basic
Law?
Firstly, it should be noted that both in theory and in the judicial
practice of the majority of states, the view prevails that the body,
exercising constitutional justice, is endowed with the authority to
interpret the Constitution, and one can hardly meet an approach,
denying the mentioned viewpoint. Herewith, it is important that the
above-noted conclusion doesn’t depend on the existence of direct
determination of the mentioned authority by the legislation,
particularly, Constitution of the concrete state. It is noted in legal
literature that in the majority of states constitutions and laws have
almost no regulation on interpretion of the Constitution by the
body, administering constitutional justice. But factually all the
mentioned bodies exercise casual interpretation of the latter during
consideration of concrete cases. Moreover, such an interpretation,
particularly, in common law countries, can have an essential impact
189
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on the legal development of the state, as it is the case in the United
States. The example of Spain is also presented, the Law “On the
Constitutional Court” of which (Article 1) characterizes the
Constitutional Court as the “supreme interpreter of the
Constitution”. Whereas, it is more precisely not a determination of
a special authority, which is the mission of the Constitution (the
latter is silent about this), but the emphasis of the essence of the
Constitutional Court activity, which is connected with the
interpretation of the Constitution in all its concrete
manifestations191.
According to Article 167 of the Constitution of the Republic of
Armenia Constitutional Court administers constitutional justice,
ensuring the supremacy of the Constitution. It is obvious that the
realization of the mentioned tasks is possible just in condition of
existence of uniformity in the frames of perception and
implementation of constitutional norms, in other words, existence
of a definite uniform constitutional doctrine. This is ensured
through interpretation of constitutional norms.
With this regard the circumstance is worth mentioning that
both the above-mentioned tasks and aims, and interpretation of the
Constitution, are, in their nature, constitutional-legal issues,
solution of which is granted to the body, administering
constitutional justice192. Therefore, interpretation of the Basic Law
is the important function of the Constitutional Court of the
Republic of Armenia, without which it is difficult to imagine the

implementation of the mission of the latter. This, in turn, leads to a
conclusion that the Constitutional Court interprets the Constitution
of the Republic of Armenia while administering constitutional
justice. Moreover, noting the mentioned circumstances and the
regulation defined in Article 167 of the RA Constitution, according
to which in the Republic of Armenia constitutional justice is
administered by the Constitutional Court, hence, no other judicial
body is authorized to solve constitutional-legal issues193, we
consider that the Constitutional Court is the special body authorized
to interpret the Constitution of the Republic of Armenia.
Therefore, the discussed legal positions of the RA
Constitutional Court, being an important integral part of its
decisions, are mandatory for all the state and local self-governing
bodies, their officials, as well as natural and legal persons in the
whole territory of the Republic of Armenia. Hence, they are
endowed with universally binding nature194.
In this context it is necessary to touch upon also the
circumstance that the Constitutional Law of the Republic of
Armenia “On the Constitutional Court” (dated as of 17 January
2018), presenting peculiarities of consideration of cases on
constitutional disputes, prescribed that “The Constitutional Court,
interpreting the corresponding provision of the Constitution (our
193

See Кряжков В. А., Лазарев Л. В. Конституционная юстиция в РФ. М. 1998,
pp. 37-38.
192
The view, according to which the Constitutional Court is the judicial body, which
is specialized in solution of constitutional-legal issues, is also widespread in legal
literature (see Арутюнян Г. Конституционный суд в системе государственной
власти /сравнительный анализ/. Ереван, 1999, p. 66).

On constitutional justice as the exceptional authority of the Constitutional Court of
the Republic of Armenia see also Հայաստանի Հանրապետության Սահմանադրության մեկնաբանություններ / ընդհանուր խմբագրությամբ` Գ. Հարությունյանի, Ա. Վաղարշյանի, Երևան, 2010, p. 918 [Commentaries on the
Constitution of the Republic of Armenia / edited by Harutyunyan G., Vagharshyan A.,
Yerevan, 2010].
194
According to Article 61, Part 4 of the Constitutional Law of the Republic of
Armenia “On the Constitutional Court” the decisions of the Constitutional Court on
the substance of the case are mandatory for all the state and local self-government
bodies, their officials as well as for the natural and legal persons in the whole territory
of the Republic of Armenia.
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underlining – A.M.), makes one of the following decisions on the
disputes between constitutional bodies with regard to their
constitutional powers…”195.
It should be noted that there is no special regulation that the
Constitutional Court makes the decision, interpreting the
corresponding provision of the Constitution, in the provisions on
peculiarities of consideration and solution of other cases. In this
case the following question can arise: doesn’t the law itself
predetermine by the mentioned regulation that the Constitutional
Court interprets the Constitution just in the frames of the mentioned
cases?
Noting the above-presented analysis, we consider that the
mentioned logic cannot underlie the Constitutional Law of the
Republic of Armenia “On the Constitutional Court”. Moreover, the
aim of the discussed norm isn’t the exclusion of constitutional
interpretation during examination of other cases, but is the
emphasis of the main essence of implementation of the discussed
authority of the Constitutional Court, i.e. – interpretation of
corresponding constitutional norms. Hence, a dispute between
constitutional bodies on their constitutional powers should be
conditioned by the necessity of interpretation of corresponding
constitutional norms.
The circumstance that the Constitutional Law of the Republic
of Armenia “On the Constitutional Court” in some cases defines a
possibility of declaring the challenged act or its challenged
provision in conformity with the Constitution in the interpretation
of the Constitutional Court, also testifies the above-mentioned

conclusion196. We consider that the essence of the noted legal
regulation is to reveal the constitutional-legal content of the
challenged provision, which, of course, is impossible without
revealing the content of the corresponding constitutional norm, in
other words, without interpretation.
In addition it should noted that the Constitutional Court of the
Republic of Armenia by its decision DCC-652 of 18 October 2006,
also stated that “The Constitutional Court is endowed by the
Constitution and the RA Law “On the Constitutional Court” with
an authority to present final legal position on constitutional
provisions while assessing constitutionality of normative acts. The
content of those legal positions is the official interpretation of the
constitutional norm197”. The Constitutional Court of the Republic
of Armenia continuously stated in the annual reports on the state of
execution of its decisions that the Constitutional Court decisions,
through revealing the legal content of constitutional norms or
revealing constitutional content of the norms of laws, formulate the
legal positions of the Court, which are mandatory both for lawenforcement and also legislative bodies198.
Therefore, noting the presented analysis and the circumstance
that the main distinctive features of the official interpretation are
the mandatory nature of the interpretation for its addressees199, and
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See Article 75 of the Constitutional Law of the Republic of Armenia “On the
Constitutional Court” dated as of 17 January 2018.

Article 68, Part 9, Article 69, Part 10 of the Constitutional Law of the Republic of
Armenia “On the Constitutional Court” dated as of 17 January 2018.
197
See http://concourt.am/armenian/decisions/common/2006/sdv-652.htm, /Accessed:
14.06.2016/.
198
See, for instance, Annual Reports of the Constitutional Court of the Republic of
Armenia on the state of execution of its decisions for 2006-2010 (see
http://concourt.am/armenian/report/index.htm, /Accessed: 14.06.2016/).
199
See, for instance, Теория государства и права: Академический курс в 2-х
томах. Том 2 / Отв. ред. Марченко М. Н. М., 1998, pp. 338-339.
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the fact that it is given by the body, specially authorized for that200,
we consider that the interpretation of the Constitution by the
Constitutional Court of the Republic of Armenia is an official one.
Moreover, the above-mentioned analysis leads to a conclusion that
the official character of this interpretation isn’t conditioned by the
circumstance whether the body, administering constitutional
justice, has an independent authority of the abstract interpretation
of the Constitution or it reveals and clarifies the content of
constitutional norms in the frames of implementation of its other
authorities.
Therefore, though the Constitutional Court of the Republic of
Armenia isn’t endowed with an independent authority of the
abstract official interpretation of the Basic Law, it interprets the RA
Constitution while implementing its authorities. Herewith, this
interpretation has an official character.
In this context a question arises whether there is another
judicial body, which can give an official interpretation of the Basic
Law. The mentioned issue is more problematic in conditions of the

200

provision defined by constitutions of various states201, including
Article 6 of the Constitution of the Republic of Armenia before
amendments of 6 December 2015, according to which the
Constitution has a highest legal force and its norms have direct
application. The latter has often led to such conclusions that the
mentioned norm presupposes direct implementation of RA
constitutional norms by courts, this requires their interpretation,
hence, all the judicial instances are endowed with the authority of
official interpretation of the Basic Law.
In order to analyze the presented issue we will firstly touch
upon the following questions: 1. What does the content of the
concept “direct application of the Constitution” imply? 2. Is the
latter identical with the term “direct implementation of the
Constitution”?
In legal literature application of law is characterized as a
feature (ability) of law to have an ideological-motivational impact
on an individual, society of people in concrete environment and in
the result – to ensure legitimate activity and behavior of an
individual according to its aims and principles202. In other words,
application of law is the whole impact the law has on the consience
of people and on social relations in general203.
Whereas, implementation of law - as a form of realization of
law - is the active authoritative activity of the state (its authorized

See, for instance, Марченко М. Н. Теория государства и права. М., 2008, p. 619,
Арутюнян Г., Баглай М. Конституционное право: Энциклопедический словарь.
М., 2006, p. 485, Румянцева Ю. Е. Официальное толкование норм уголовнопроцессуального права (Автореферат диссертации на соискание ученой степени
кандидата
юридических
наук).
Екатеринбург,
2008,
p.
9,
http://www.usla.ru/structure/dissovet/Rumyancevaaref.pdf, /Accessed: 15.03.2014/,
Теория государства и права. курс лекций. Изд. второе, переработанное и
Матузова
Н.
И.,
Малько
А.В.,
дополненное
/
Под
ред.
http://www.bibliotekar.ru/teoriagosudarstvaiprava1/87.htm, /Accessed: 15.03.2014/).
Moreover, the mentioned subjects can give interpretation just in the frames of their
authorities (see Новиков Н. И. Нормативное толкование в механизме правового
регулирования (Автореферат диссертации на соискание ученой степени
кандидата
юридических
наук).
Ростов
на
Дону,
2009,
http://www.dissercat.com/content/
normativnoetolkovanievmekhanizmepravovogoregulirovaniya?_openstat=cmVmZXJ1
bi5jb207bm9kZTthZDE7, /Accessed: 15.03.2014/).

For instance, Article 15 of the Constitution of the Russian Federation, Article 5 of
the Constitution of the Republic of Bulgaria, etc.
202
See Элементарные начала общей теории права / под ред. Червонюка В. И.
М. 2003,
https://elementary_law.academic.ru/92/Действие_права,
/Accessed:
10.08.2018/.
203
See Иванов А.А., Иванов В.П.. Теория государства и права. М. 2007,
https://textbook.news/gosudarstva-prava-teoriya/deystvie-prava-pravovoevozdeystvie-pravovoe-141059.html, /Accessed: 10.08.2018/.
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bodies) intended to the solution of a concrete legal case204. It is a
type of a state-authoritative activity of authorized bodies
implemented in special manner defined by law, directed to
realization of legal norms in concrete cases and adoption of acts of
implementation of law. In other words, implementation of law is a
type of state-authoritative activity directed to realization of legal
regulations205. The presented definitions lead to a conclusion that
the mentioned form of realization of law is endowed with several
peculiarities. Among them are the facts that in comparison with
other forms of realization of law, law can be implemented just by
state bodies and officials authorized for that, as well as
implementation of law has state-authoritative nature, and the acts
adopted in the result of it have a definite legal force, being
mandatory for addressees206.
Therefore, in the mentioned context it should firstly be noted
that contents of concepts “application of law” and “implementation
of law”, hence also “application of Constitution” and
“implementation of Constitution”, thoroughly differ from each
other.
Taking the above into account, we consider that application of
Constitution is the impact the Basic Law has on concrete social
community and on predetermination and regulation of social
relations in the frames of this community. Whereas,
204

See Теория государства и права: Учебник / под ред. М. Н. Марченко. М.:
Издательство «Зерцало», 2004,
https://dic.academic.ru/dic.nsf/ruwiki/364959,/Accessed: 10.08.2018/.
205
See Григорьев А.С. Юридическая техника: Учебное пособие. Электронное
издание. Тюмень: Издательство Тюменского государственного университета,
2015, https://lawbook.online/yuridicheskoy-tehniki-osnovyi/primenenie-norm-pravaponyatie-priznaki-formyi-67556.html, /Accessed: 10.08.2018/.
206
See https://dic.academic.ru/dic.nsf/enc_law/1840/ПРИМЕНЕНИЕ, /Accessed:
10.08.2018/.
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implementation of Constitution is the state-authoritative activity of
authorized bodies implemented in special manner prescribed by
law, directed to realization of constitutional norms in concrete cases
and adoption of corresponding acts of their implementation. In
other words, implementation of Constitution is a type of stateauthoritative activity directed to realization of constitutional
regulations.
The impact of the Constitution on the concrete social
community and on predetermination and regulation of social
relations is obvious in the context of presented definitions. It is also
evident that this impact is direct and in the frames of prescribed
regulations isn’t intermediated with necessity of adoption and
operation of other acts. It is another issue that the Constitution can
itself presuppose necessity of adoption of other acts for the
thorough regulation of social relations. But even in these situations
the Constitution is endowed with the feature of direct application in
the frames of concrete regulations prescribed by the Basic Law.
In particular, in cases when the Constitution defines that details of
concrete issues are prescribed by law207, one cannot draw a
conclusion that the Basic Law doesn't have direct application any
more. Just in the mentioned cases the direct application of the latter
is limited by the frames of regulation of concrete relations, which
are definitely determined in the constitutional norm. More
precisely, in the presented situation the Constitution directly
presupposes that the discussed questions are subject to additional
regulation, and the details of these additional regulations should be
defined just by law, and not by any other act.
Hence, the Constitution has direct impact and application in all
the cases, and in the frames of defined regulations isn't
207

For instance, Articles 49, 51, 52 of the Constitution of the Republic of Armenia.
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intermediated by necessity of adoption and operation of other acts.
What about the direct implementation of constitutional norms,
we consider that it would not be logical to suppose that the norms,
having direct impact form the aspect of regulation of social
relations, can't be implemented by corresponding bodies. It is
another issue that during this implementation it is necessary to note
concrete criteria and principles, as well as to realize constitutional
norms just in the context of the latter.
In particular, the first important circumstance, which should be
paid attention with this regard, is the fact that implementation of the
Constitution is a type of state-authoritative activity of authorized
subjects, and application of the latter by any other body different
from them can't be considered legitimate.
It is also important to note that constitutional norms have direct
impact just from the aspect of those relations and towards those
subjects of relations, with regard to which they are applicable and
relevant. The example concerning relations and their regulation was
presented from the aspect of analysis of the constitutional norm on
regulating details of a concrete issue by law.
What about the impact and relevance of constitutional norms
from the aspect of concrete participants of legal relations, it should
be noted that as a rule, it is obvious from the formulation of a
constitutional norm, to whom it shall concern and between whom it
shall establish relations. At the same time, there are such
constitutional norms, the frames of impact of which on concrete
participants of relations is sometimes perceived not definitely,
leaves room for disagreements, which, in turn, leads to their
irrelevant and problematic implementation.
Constitutional human rights and the scope of their application
are worth mentioning in this context. It should be emphasized that

fundamental constitutional rights don't establish realtions between
private subjects, are addressed just to the state and directly don't
restrict private parties.
The US Supreme Court, for instance, emphasized on various
cases that constitutional norms, including corresponding
constitutional amendments, concern exceptionally state activities
and not any private subject. At the same time, the judicial practice
of the mentioned body has developed in the direction that the
activities of a non-state subject in some circumstances can be
considered as a “state activity”, hence, be restricted by
constitutional rights. These are, particularly, the situations, when
activities of a non-state body are directly guided by the state power;
are implemented in the result of state compulsion or an essential
encouragement; when these activities are implemented with the
participation of the state, which can be expressed in the form of
administration, provision of money and property; or when
notwithstanding the absence of obvious state engagement, these
activities concern the authorities and functions, which are usually
implemented by the state power. At the same time, in all the
mentioned situations the relevance of constitutional rights to private
activities is indirect, as in all the presented cases the state is in fact
responsible for concrete actions.
Touching upon the discussed issue, the German Federal
Constitutional Court also noted that the primary aim of
fundamental rights is the protection of human rights from the state
power interventions. At the same time, the Court equally highlited
the circumstance that the Basic Law isn't a document without
values. The chapter on fundamental rights establishes a target
system of values, and this system mostly strengthens the
application of fundamental rights. Thus, it is obvious that
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fundamental rights impact also the development of the private law.
Any regulation of private law should be in accordance with this
system of values and should be interpreted in the spirit of this
system of values. Thus, fundamental rights have an important from
the aspect of the development of the private law function also in
Germany and as such, indirectly restrict private subjects. This in
literature falls under the terms “horizontal impact” or “third party
impact”.
Hence, though according to the general logic accepted in the
frames of the doctrine of constitutional law fundamental rights have
direct vertical impact, but in conditions of concrete circumstances
their intermediated horizontal impact isn’t excluded either208.
Article 3 of the Constitution of the Republic of Armenia in
edition of 2005 prescribed that the state is bound by fundamental
human rights and freedoms as directly applicable law. At the same
time, Article 47 stipulated that everyone must respect the rights,
freedoms and dignity of others.
The noted obligation that was assigned to everyone was often
perceived as a possibility to extend the application of fundamental
rights also on the relations between private individuals, which, as
noted above, contradicts traditional apprehension of fundamental
rights.
Taking into consideration the above, the Specialized
Commission on Constitutional Reforms adjunct to the President of
the Republic of Armenia, stated that the noted perception

contradicts to the traditional ideas on fundamental rights, regarding
the given question as a problem, which is in need of new
conceptual approaches209. As a result, the mentioned provision did
not remain in the Constitution of the Republic of Armenia in the
new edition of 6 December 2015.
At the same time, as already mentioned, though in the light of
the doctrine of vertical application, those rights are addressed only
to the state, this doctrine is supplemented by another one – doctrine
of indirect horizontal application. The reason is that during the
implementation of law in any case constitutional values must be
respected.
Noting the above, we consider that the perception that
fundamental rights are directly addressed only to the state bound by
those rights should underlie the conceptual approaches in the
Republic of Armenia with regard to fundamental rights, at the same
time, in the framework of private legal relations respective
solutions must be found in accordance with the stipulated
constitutional values. Concerning this Article 35 of the 1999
Constitution of Switzerland is interesting, according to which the
authorities shall ensure that fundamental rights, where appropriate,
apply to relationships among private persons.
In this context it is also important to note that in some
situations, which were already touched upon while analyzing the
discussed issue, actions of private subjects can be considered as a
209

See Chirwa M. D. The Horizontal Application of Constitutional Rights in a
Comparative Perspective // Law, Democracy & Development. Vol 10, No 2 (2006),
pp. 21-48, Barak A. Constitutional Human Rights and Private Law // Review of
Constitutional Studies, Vol. III, N 2, Yale Law School Legal Scholarship Repository.
1-1-1996, pp. 219-281, Schmitz T. Basic Elements of Fundamental Rights Doctrine,
http://www.iuspublicum-thomas-schmitz.uni- goettingen.de/Downloads/Schmitz_FRDoctrine_Jakarta-2014. Pdf, /Accessed: 10.08.2018/.

See Հայաստանի Հանրապետության սահմանադրական բարեփոխումների հայեցակարգ / մշակվել է Հայաստանի Հանրապետության Նախագահին առընթեր սահմանադրական բարեփոխումների մասնագիտական
հանձնաժողովի կողմից, Երևան, 2014թ. հոկտեմբեր [Concept Paper on
Constitutional Reforms of the Republic of Armenia / Elaborated by the Specialised
Commission on Constitutional Reforms Adjunct to the President of the Republic of
Armenia, Yerevan, October 2014],
http://www.parliament.am/library/sahmanadrakan%20barepoxumner/hayecakarg.pdf.
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“state activity” and be restricted by fundamental constitutional
rights.
The above leads to a conclusion that constitutional rights
should be implemented, taking into account the discussed
circumstances, and the theories of their direct application and
implementation can be based on conceptual approaches formed in
the result of noting these conditions.
Summarizing, it should be noted that constitutional norms have
direct impact and application just from the aspect of those relations
and towards those subjects of relations, with regard to which they
are applicable and relevant, and the mentioned norms can be
implemented just by the authorized bodies endowed with stateauthoritative powers.
It is also important to note that the Constitution of the Republic
of Armenia directly states the judicial body, administering
constitutional justice in the Republic of Armenia, that is – the RA
Constitutional Court. In the result – administration of constitutional
justice is clearly differentiated from administration of other types of
justice, thus excluding exercise of functions included in the content
of the latter and solution of constitutional-legal issues by other
bodies. This circumstance and the features of official interpretation
lead to a conclusion that the mentioned other judicial bodies aren’t
specially authorized for interpretation of the RA Constitution and
can’t give an official interpretation of the Basic Law. It should be
noted that the Constitutional Court of Lithuania, not having an
authority of the abstract interpretation of the Basic Law either,
expressed a legal position that just the Constitutional Court is
authorized to officially interpret the Constitution210.

The above leads to a conclusion that the interpretation of
constitutional norms given by any other body cannot have an
official character. With this regard the approach is also worth
mentioning that it is necessary to implement the Constitution in the
context of the case-law of the Constitutional Court. The
Constitution is filled in and interpreted in the Constitutional Court
decisions, which are more easily implemented by ordinary courts
than indefinite and value-aimed constitutional provisions211. This is
the reason that when we speak about administration of state bodies'
authoritites according to constitutional regulations, it is clarified
that they should be exercised “in accordance with constitutional
regulations interpreted by the review body”212.
The above leads to a conclusion that while implementing
constitutional norms all the state bodies should follow the principle
of “expedient self-restraint”, implementing the discussed norms just
in cases, when they are authorized for that, as well as the mentioned
norms are applicable and relevant towards a concrete legal relation
and its subjects, at the same time, noting that the authorized body
for the official interpretation of constitutional norms is the
Constitutional Court. Hence, in case of existence of such an
interpretation the discussed provisions should be implemented in
the context of the official interpretation given by the Constitutional
Court.
The next issue we would like to touch upon in this context is
the proper choice of the interpretation methods and definition of
limits of interpretation. This mostly conditions the efficiency of
interpretation and its role in the development of constitutionalism.
211

See Ruling No. 21/2003 of The Constitutional Court of the Republic of Lithuania
of 30 May 2003, http://www.lrkt.lt/dokumentai/2003/r030530.htm, /Accessed:
11.04.2015/.

See Papuashvili G. Problematic Aspects of Interrelationship between the
Constitutional and Ordinary Courts, http://www.venice.coe.int/WCCJ/Papers/
GEO_Papuashvili_E.pdf, /Accessed: 11.04.2015/.
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See Тропер М., op. cit., p. 177.
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Notwithstanding the variety of methods used for interpretation
of the Constitution, the views on its limits can be summed up in the
context of two main approaches: subjective (static) and objective
(dynamic). The first one is directed to the interpretation of norms in
accordance with the “letter” of the Constitution. The main task here
for originalists is to reveal the content and aims of the norm, which
were presented during its adoption, that is – to reveal the
unchangeable will of the constitutional legislator. In comparison
with the mentioned approach the objective theory turns to revealing
the content of constitutional norms in the context of reality, existing
during its application. It is obvious that the social life is changing
much more faster than the will of the constitutional legislator. In
the result - a discrepancy emerges between the constitutional norm
and the reality. This discrepancy can be abolished by the adoption
of a new norm or revealing the content of the existing norm in such
a manner that the mentioned incompatibility will be demolished. In
the latter case the constitutional norm in some sense is cut off from
the will of the constitutional legislator and starts its “own life”.
Summarizing, it should be noted that in essence, two main
approaches are presented in theory and practice with regard to the
limits of interpretation of the Constitution. The first one is the socalled, “mechanical” approach, which considers the Basic Law as a
“constant document”, having the aims of the “founding fathers” as
a key point and taking the “letter” of the Constitution as a
cornerstone of interpretation. While the second “structural”
approach213 considers the Basic Law as a “living document” and

views the “letter” of the Constitution as a cornerstone just for the
further logical conclusions214.
Therefore, while analyzing the Armenian example on the
discussed issue we would like to touch upon the question what kind
of limits should the Constitutional Court of the Republic of
Armenia have and what kind of criteria it should take into account
during the interpretation of the Constitution. Particularly, should
the revelation of goals of the constitutional legislator concerning
the adoption of the norm be the aim of the interpretation or the
conditions of its application should also be noted? Or is it possible
to reveal the content of the norm, while interpreting it, in the
frames, limiting or widening its literal meaning?
We do not consider that the main criterion for revealing
constitutional norms should be their linguistic literal meaning.
Undoubtedly, revelation of the content of constitutional norms
starts from the linguistic interpretation, and the latter, as a rule,
precedes other means of interpretation. As was mentioned by
Korkunov, any written source includes a human thought expressed
in words215. Hence, the Constitution is an expression of the human
thought expressed in words. In order to understand this thought it is
firtsly necessary to perceive the meaning of expressing it words. Its

The notions “activism” and “originalism” are also used in legal literature in order
to emphasize the above-mentioned approaches and theories (see Голдобина З. Г.
Активизм и оригинализм в деятельности Верховного суда США и в
американской политикоправовой доктрине (Автореферат диссертации на
соискание ученой степени кандидата юридических наук). Екатеринбург, 2007
(http://www.usla.ru/ structure/dissovet/Goldobinaaref.pdf)).
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See Гаджиев Х. Толкование норм Конституции и закона конституционными
судами. Баку, 2002, pp. 128-129, Wolcher L. E. Constitutional Interpretation in the
United States and the United Kingdom, http://ivrenc.info/index.php?title=
Constitutional_Interpretation_in_the_United_States_and_the_United_Kingdom,
/Accessed: 14.01.2014/, Pavcnik M. Constitutional Interpretation (in Continental
Europe),
http://ivrenc.info/index.php?title=Constitutional_Interpretation_%28in_
Continental_Europe%29, Остапович И. Толкование Конституции: опыт
зарубежных стран, http://elib.gasu.ru/ vmu/arhive/2007/01/28.pdf, /Accessed:
14.01.2014/.
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See Коркунов Н. М. Лекции по общей теории права. СПб., 1909, pp. 343.
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revelation is the task of the linguistic interpretation216.
As an example of a linguistic and literal interpretation the legal
position expressed in the Decision DCC-926 of the Constitutional
Court of the Republic of Armenia (dated as of 23.11.2010) with
regard to Part 5, Article 23 of the Constitution of the Republic of
Armenia can be presented, according to which this provision
defines three simultaneous preconditions for restriction of the right
to secrecy of correspondence, telephone conversations, mail,
telegraph and other communications: a) in cases prescribed by law,
b) in the manner prescribed by law, c) by the court decision217.
At the same time, it is considerable that revelation of the sense
of the legal act’s words just from the lingusitic viewpoint is
sometimes not enough for the proper perception of the thought. The
reason is that though each of the words has an independent
meaning, it is simultaneously in logical interrelations with other
words. In the result - it requires a definite sense subject to the logic
of the concrete context. Here the view is worth mentioning,
according to which “the forest shouldn’t be lost behind some trees”,
in other words – the spirit of the Constitution shouldn’t be lost
behind letters and words218.
Hence, in this case a necessity of other techniqeus of
interpretation emerges.
One of the most important methods of interpretation mentioned

in theory and implemented in practice is the historical
interpretation, the essence of which is the following: the concrete
historical circumstances, in conditions of which the corresponding
norm was adopted, are taken into account while revealing the spirit
of norms. This is significant for revealing the aims and tasks of
adoption of a norm, hence also, for revealing the sense of the
latter219. At the same time, the reality is continuously changing and
developing, and the Basic Law should be able to adequately react to
the mentioned progress of social relations. Constitution uses such
notions, which have been continuously changing during years220.
Their perception in the 21th century isn’t the same as it was in 19th
and 20th centuries. The perception of several concepts has
essentially changed even during a few decades. Hence, in our
opinion, they should be interpreted in the context of circumstances,
in conditions of which they apply.
The so called, “evaluative” norms and terms are also used in
the Constitution, the meaning of which can also be revealed by
noting the mentioned circumstances. For instance, according to
Article 82 of the Constitution of the Republic of Armenia every
worker shall, in accordance with law, have the right to healthy, safe
and decent working conditions, to limitation of maximum working
hours, to daily and weekly rest, as well as to annual paid leave. It is
obvious that the perception of healthy, safe and decent working
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The circumstance should be noted with this regard that academic terms developed
by various sciences, in this case – legal science, are also used in the Constitution.
Hence, while interpreting them it is necessary to take as a basis not their literal
meaning, but the one given to them by the corresponding science.
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Some academics differentiate the teleological interpretation as an independent
method of interpretation. Noting the fact that the aim of adoption of norm is revealed
by the historical method, besides, other ways can also be intended to revelation of
aims of a legal regulation, we don’t consider expedient separation of the mentioned
method and its separate analysis. Otherwise, ways directed to revelation of tasks,
functions of the norm, for instance, can also be separated as independent methods of
interpretation.
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For instance, notions “democracy”, “sovereignty”, “fundamental rights and
freedoms”, etc.
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conditions can be essentially changed over time. Hence, the
interpretation of the noted constitutional norm requires study of the
circumstances, in the frames of which it applies.
The above leads to a conclusion that if in the noted conditions
just the will of the constitutional legislator is taken as a key point
with regard to the concrete legal regulation, it will not be possible
to ensure the stability and development of the Constitution. In this
case the fact is also important that revelation of the will of the
constitutional legislator can be too difficult and even impossible, as
the latter is an expression of a collective will. An opportune
approach was expressed in legal literature with this regard,
according to which there are as many interpretations of past as
many interpreters exist. Hence, references to the past and history
depend on not objective circumstances, but on arbitrary discretion
of the subject of interpretation221. This is the reason that even in the
American constitutional doctrine originalism is often presented as a
romantic fairy tale and is considered as a theory, giving the courts
more discretion, as in case of the latter courts are endowed with a
rather big discretion of choosing between possible options while
revealing the aims of constitutional legislator222.
Therefore, from the viewpoint of interpretation of the
Constitution revelation of conditions, in the frames of which the
interpreted norm applies, has an exceptional significance.
Moreover, while revealing the content of the constitutional norm
the aims of the constitutional legislator should not be the only key
point, and the viewpoint of dynamic interpretation of the

Constitution should prevail. The view expressed in legal literature
on interpretation of the Australian Constitution is worth mentioning
with this regard, according to which many of the founding fathers
perceived the Constitution as a developing document, which can be
implemented in the future towards such situations, about which
they could have no idea. Hence, the Court should ensure that the
Constitution “is adapted to changing circumstances from generation
to generation”, in other words – “interpreted in accordance with the
requirements of time”223. In this context the legal position of the
Federal Constitutional Court of Germany is also worth mentioning,
according to which the interpretation of the written norm can't
always or for a definite unlimited timeframe be interconnected with
the meaning of the norm it had at the point of adoption. The norm
always exists in the context of the social circumstances and socialpolitical views, on which it impacts. When the mentioned
circumstances and views change, the norm can and in case of some
circumstances should be adapted to these changes224. Hence, the
conclusion presented in literature that law (including Constitution)
should take into account the past, apply in the present and be
directed to the future, is relevant225.
Noting the above, we consider that from the viewpoint of the
discussed issue other means of constitutional interpretation are also
important.
Touching upon the systemic interpretation, it should be noted
223
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that undoubtedly, the Constitution is an integral part of a concrete
general system and acts not isolated from other parts of this system,
but being closely interrelated with the latter. This presupposes
existence of interrelations also between their perceptions. Article 6
of the Constitution of the Republic of Lithuania is worth
mentioning concerning this, according to which the Constitution
shall be an integral and directly applicable act. Touching upon the
mentioned constitutional provision, the Constitutional Court of the
Republic of Lithuania emphasized that “integrity” of constitutional
norms is primarily expressed in the fact that these norms are
interrelated not just formally - from the viewpoint of the structure
of definition, but also from the aspect of their content. This
integrity is in the fact that both the preamble of the Constitution and
its chapters and articles constitute a content integrity. Hence, it is
obvious that while revealing the content of a concrete constitutional
norm it can’t be interpreted isolated from other constitutional
provisions226. The report “On the State of Constitutional Legality in
the Russian Federation” presented in 5 March 1993 by the
Constitutional Court of the Russian Federation to the Supreme
Council also emphasized the following: the circumstance that the
Constitution is a consistent document, and all its provisions should
be considered in the context of interrelatedness and systemness,
can’t be disregarded227.
In our opinion, the Constitution of the Republic of Armenia
can be expressed and discussed as an integral part of a general
system from the viewpoint of several levels. Hence, in this case
systemic interpretation can be implemented from the aspect of
226

various layers. The first level is the legal system of the Republic of
Armenia. Taking into account Article 5 of the Constitution of the
Republic of Armenia, according to which Constitution has a
supreme legal force, as well as Article 1 of the Constitutional Law
of the Republic of Armenia “On the Constitutional Court”, in
accordance to which while administering justice the Constitutional
Court shall be independent and follow only the Constitution, we
consider that from the aspect of the systemic constitutional
interpretation the primary and most important circumstance is the
links between the constitutional norms. It is obvious that each
constitutional norm is an integral part of a united and integral
system of the Constitution, being closely interrelated with other
constitutional provisions. Hence, revelation of the content of each
constitutional norm is implemented not just by its literal perception,
but on the basis of using knowledge concerning the logical links
between the mentioned norms. In other words, in order to properly
perceive the content of the norm, its so called, “own” meaning is
combined with the content of other norms.
The view is worth mentioning, according to which the aim of
interpretation is not the perception of separate constitutional
principles, but revelation of their interrelatedness or at least
coexistence. The Constitution doesn’t present the organized image
of the whole, but prescribes elements, which should be combined in
integrity. Figuratively speaking, the Constitution - as an integrity isn’t a predetermined phenomenon, but a result of constitutional
politics228. From the viewpoint of the mentioned issue the legal
position of the Lithuanian Constitutional Court is also interesting,
according to which the Constitution is a unified act, consisting of

See Гаджиев Х., op. cit., p. 117.
See Теория государства и права. курс лекций / Под ред. Матузова Н. И.,
Малько А.В., http://www.bibliotekar.ru/teoriagosudarstvaiprava1/91.htm, /Accessed:
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various provisions – constitutional norms and principles, which
can’t and don’t have any contradiction, and which constitute a
harmonic system. Constitutional principles derive from the integrity
of constitutional regulations, expressing the spirit of the
Constitution; the letter of the Constitution can’t be interpreted or
implemented in the way, contradicting the spirit of the
Constitution229.
Analyzing the mentioned issue from the viewpoint of the legal
system of the Republic of Armenia, one should also note that the
Constitution makes reference to various laws with regard to
regulation of a number of relations. We consider that the discussed
way of interpretation presupposes revelation of the meaning of
corresponding constitutional norms in the context of the latters.
Thus, the Constitutional Court of the Republic of Armenia by its
decision DCC-934 (dated as of 04.02.2011) stated that noting the
requirement of Article 101 of the RA Constitution, according to
which corresponding subjects may apply to the RA Constitutional
Court “in the manner prescribed by the Constitution and the law on
the Constitutional Court”, as well as requirement of Article 100, in
accordance with which the Constitutional Court determins
constitutionality of provisions of legal acts “in the manner
prescribed by law”, in the frames of the current legal regulations,
according to Part 3, Article 71 and Point 1, Article 60 of the RA
Law “On the Constitutional Court”, the proceeding of the given
case is subject to dismissal on the basis defined in Point 2, Article
32 of the same law.
Whereas, the above-presented doesn't mean that the mentioned
229
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laws can prescribe any regulation. In any case the starting point
should be the circumstance that the latter, in turn, should
correspond constitutional requirements and define concrete legal
regulation in accordance with them. This is the reason that the
mentioned legal acts defined in the Constitution can also become an
object of constitutional justice. For instance, the Constitutional
Court of the Republic of Armenia by its decision DCC-751 (dated
as of 15.04.2008) declared provisions of Part 12, Article 69 of the
Law “On the Constitutional Court” as contradicting the
requirements of Article 19 of the Constitution of the Republic of
Armenia and invalid with regard to the part which limits the
possibility to rehabilitate the rights of the person when the time
period between adoption of a final judicial act and starting an
examination in the Constitutional Court on the basis of other
application (applications) submitted to the Constitutional Court on
the issue of constitutionality of the provision of the law
implemented against the given person, or by the day of adoption of
the decision concerning that issue by the Constitutional Court does
not exceed six months.
In the discussed context international-legal documents, which
are an integral part of the legal system of the Republic of Armenia,
in particular, ratified by the RA international treaties, are also worth
mentioning. Here we take into account their particular status, when
the contradicting the Constitution international treaties can’t be
ratified, and in case of conflict between the norms of international
treaties ratified by the Republic of Armenia and those of laws, the
norms of international treaties shall apply. For instance, the
Constitutional Court of the Republic of Armenia in its decision
DCC-852 (dated as of 19.01.2010) considered necessary to reveal
the constitutional-legal content of the right to have the judgment
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entered against a person reviewed by a higher court as prescribed
by law defined in Article 20 of the Constitution of the Republic of
Armenia “…, as well as in the context of international obligations
undertaken by the Republic of Armenia with regard to the
mentioned right”. The Court drew a conclusion on the basis of
analysis of the provisions defined in Article 2 of Protocol 7 to the
European Convention and study of the corresponding case-law of
the European Court, according to which the content of the right to
review in criminal cases comes to the following: possibility of
review of conviction or assigned punishment should be ensured at
least in one higher instance230.
The presented analysis concerns also the next layer important
from the viewpoint of interpretation of constitutional norms, that is
– international law. With this regard, besides the mentioned
international treaties, also other international-legal documents can
contribute to revelation of the content of the RA constitutional
norms, which, whereas, has an additional and derivative
significance in comparison with the presented circumstances.
Touching upon the next layer important from the viewpoint of
the discussed issue, it should be noted that as the legal system of
the Republic of Armenia is included in the frames of the world
legal map, interpretation of the Armenian Constitution can be
implemented also in the context of the latter, and solutions to
concrete problems found in various legal systems can be used as
additional means while revealing the content of constitutional
norms. For instance, the Constitutional Court of the Republic of
Armenia by its decision DCC-810 (dated as of 30.06.2009) touched
upon the international practice on various structural solutions for
preventing the so called, “desertion from parties”, in particular,
230
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legal solutions of Portugal, Spain, Russian Federation, Ukraine,
Norway, India, South African Republic231. The mentioned
technique is used also by other bodies of constitutional justice, for
instance, Constitutional Court of Latvia, Supreme Court of Estonia,
etc.232.
Summarizing the presented analysis, it should be emphasized
that revelation of constitutional norms in the context of existing
between them logical links has a primary importance from the
viewpoint of systemic interpretation of the Constitution. The
mentioned other circumstances have additional, derivative
significance in comparison with the latter and can just contribute to
revelation of the meaning of the discussed norms.
The above leads to a conclusion that systemic interpretation is
one of the most important methods of interpretation, which gives an
opportunity to reveal the content of constitutional norms not just
in the context of interrelatedness with other elements of the
system, but also to note the conditions, in the frames of which the
concrete norm acts, and implement dynamic interpretation of the
Constitution.
Though we already presented our view that the will of the
constitutional legislator and the literal meaning of constitutional
norms shouldn’t be the only starting point for revelation of their
content, and analyzed interpretation techniques used in the frames
of dynamic interpretation of the Constitution, the following issue
continues to be controversial: in which limits the Constitutional
231
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Court (particularly, the Constitutional Court of the Republic of
Armenia) should act while revealing the content of constitutional
norms, in particular, can it make changes in the content of the
mentioned norms?
We stated in our several works that the Constitutional Court of
the Republic of Armenia creates legal norms while implementing
its activities, in particular, interpreting the Constitution233. But the
circumstance of creating new norms doesn’t necessarily presuppose
change of their meaning by creating a new regulation, not
emanating from the acting ones. In our opinion, the aim of norms
created in the result of constitutional interpretation should be
revelation of the latter in the context of the existing constitutional
regulations, and not making changes in it out of the mentioned
frames. This emanates from the logic of the Armenian
constitutional regulations. It was already emphasized in the
monograph that noting that the Constitution is a social agreement
on the basic rules of social existence and defines the fundamental
legal values and principles, which are typical for the given
historical stage of the social society, a rather difficult order of
adoption and amendment of the Constitution of the Republic of
Armenia in comparison with other legal acts was prescribed, and
subjects included in this process were clearly determined. We also
noted that by the mentioned regulation the constitutional legislator
had an aim not to generally prohibit the development of the
Constitution via alternative ways, but excluded the possibility of
amendment of the Constitution by other subjects via creating a

new regulation, not emanating from the acting constitutional
regulations. This leads to a conclusion that while interpreting the
Constitution the RA Constitutional Court can’t create a new
regulation, not emanating from the acting constitutional
regulations. It should reveal the content of the constitutional norm
and raise the solution of the concrete constitutional issue in the
context of the mentioned acting regulations, following the
requirement of “expedient self-restraint”. With this regard the
view expressed in the American constitutional doctrine is worth
mentioning, according to which the Constitution should itself be the
border, in the frames of which the interpreter can reveal its
norms234. The practice of the Hungarian Constitutional Court on
constitutional interpretation is also considerable, according to
which the Constitutional Court acts on the basis of the principle of
separation of powers: it doesn’t undertake functions of legislative
activity, but looks for the answer to a concrete constitutional issue
in the frames of the Constitution235. According to the Lithuanian
constitutional doctrine the Constitutional Court looks for the
answers to the issues, which aren’t directly expressed in the text of
the Basic Law, in the frames of the Constitution236.
Hence, the main conclusion on the discussed issue concerning
the limits of interpretation is the following: the Constitutional Court
234
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of the Republic of Armenia, while interpreting the Constitution,
takes as a basis not just the literal meaning of constitutional norms
or the will of constitutional legislator, but reveals the content of the
latter via using all the mentioned techniques, implementing the
interpretation in the frames of the acting constitutional regulations
and noting the requirement of the so called, “efficient selfrestraint”. In other words, the Constitutional Court doesn’t create a
new regulation, not emanating from the acting constitutional
regulations, doesn’t abolish them, but via the mentioned ways of
interpretation reveals the content of the constitutional norm and
raises the solution of a concrete constitutional issue from the acting
constitutional regulations. A view was expressed in legal literature
that interpretation finishes at the point, where it goes out the frames
of possible meaning of the content of the Constitution237.
In order to emphasize more clearly the differences between the
above-mentioned circumstance and the creating of amending
constitutional regulations a new regulation we consider necessary
to analyze them in the context of the practice of the body,
administering constitutional justice in the Republic of Armenia.
The Constitutional Court of the Republic of Armenia, revealing the
constitutional-legal content of the expression “specific case,
pending before the Prosecutor General” defined in Point 7, Part 1,
Article 101 of the RA Constitution, by its decision DCC-934 (dated
as of 04.02.2011), stated that the legislation of the Republic of
Armenia hasn’t clarified the term “specific case, pending before the
Prosecutor General” in criminal-procedural sense. Hence, the latter
can’t be interpreted on the basis of the legal methodology used in
other branches of law, and it should be interpreted in accordance
237
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with its constitutional meaning – in the frames of constitutional
authorities of the RA Prosecutor’s office. The Court emphasized
that the RA Constitution, recognizing the Prosecutor General as a
subject which may apply to the RA Constitutional Court in the
frames of concrete judicial constitutional review, firstly took into
account the provision of Part 1, Article 103 of the Constitution,
according to which “The Prosecutor’s office of the Republic of
Armenia is a unified system headed by the Prosecutor General”.
Hence, in constitutional-legal sense the term “proceeding before the
Prosecutor general” is adequate to the term “proceeding before the
RA Prosecutor’s office”. The Constitutional Court mentioned
concerning the notion “his/her proceeding” that according to the
acting legislation pre-trial proceedings are implemented by inquest
and preliminary investigation bodies, and the Prosecutor’s office
oversees the lawfulness of inquest and preliminary investigation. At
the stage of judicial examination the proceeding is implemented by
the court, and the Prosecutor’s office defends the charge at the
court. On the basis of the RA Law of 28.11.2007 “On making
amendments in the Criminal Procedure Code of the Republic of
Armenia” the prosecutor hasn’t an authority to implement
preliminary investigation any more, hence, in this sense cannot
undertake or implement proceedings on any case. If the term “on
the case, pending before him/her” used in Point 7, Part 1, Article
101 of the RA Constitution is perceived just in its criminalprocedural sense, then it will lead to the situation when
implementation of this authority of the Prosecutor General becomes
impossible. The reason is that in order to implement this authority
the RA Prosecutor General should undertake the given case within
his/her proceedings and become a body, implementing the
proceeding, which authority he/she doesn’t have. Hence, the
Constitutional Court of the Republic of Armenia stated that while
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interpreting the term “on the case, pending before him/her” used in
Point 7, Part 1, Article 101 of the RA Constitution the
constitutional-legal meaning of this notion should be taken as a
basis, noting the content of constitutional authorities of the RA
Prosecutor’s office prescribed in Article 103 of the RA
Constitution. The Court emphasized that a wider interpretation of
the term “his/her proceeding” presupposes that the latter concerns
all the cases when at the given stage just this body is endowed with
the authority of adopting a final legal act on that case. The RA
Constitution, recognizing the RA Prosecutor General as a subject
which may apply to the Constitutional Court in the frames of
concrete review, considers “specific case” in its constitutional-legal
sense as implementation of authorities of the Prosecutor’s office in
all the cases when this body is authorized to adopt a final decision
in the frames of its constitutional functions.
Therefore, in the above-mentioned case the Constitutional
Court of the Republic of Armenia, using the noted techniques of
interpretation, gave the concrete constitutional norm an
interpretation different from its literal meaning. Whereas, via this
the Court didn’t create a new regulation, not emanating from the
acting ones, but revealed the content of the norm and indicated the
solution of the constitutional issue in the frames of them. The
situation would not be the same in case, if the Constitutional Court
stated the mentioned position, not drawing this conclusion based on
the combined analysis of other constitutional norms and the logic of
regulations concerning the issue. In this case we would speak not
about the interpretation of the constitutional norm, but about
creating a new regulation, not emanating from the acting ones.
Hence, the above-noted circumstance should firstly be taken into
account while analyzing and differentiating the meaning of the
discussed terms and the frames of their application.

The above leads to a conclusion that interpretation of the
Constitution by the Constitutional Court (in particular,
Constitutional Court of the Republic of Armenia) and observance
of the principle of “expedient self-restraint” during it presuppose
revelation of the content of the constitutional norm and disclosure
of the solution of the constitutional issue on the basis of existing
constitutional regulations, as well as not an isolated, but coherent
use of interpretation techniques during this238. Moreover, the
interpretation of the Constitution should not necessarily be literal. It
can be also broad239 or narrow240. At the same time, this
interpretation should be such as the stability, development,
supremacy and direct application of the Constitution is ensured in
the frames of it, having as a starting point the circumstance that in
the Republic of Armenia the human being is the highest value, and
taking as a basis the necessity of ensuring the principle of
separation and balance of powers.
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The practice of the Federal Supreme Court of Switzerland is worth mentioning with
this regard, which implements “pluralism of interpretation methods” and “doesn’t
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Oxford and Portland, Oregon, 2011, p. 313).
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§ 2. Constitutional Disputes and Legal Mechanisms
for their Settlement as an Important Precondition for
Constitutional Stability
Legal mechanisms of settling constitutional disputes and their
proper realization have an exceptional importance from the aspect
of guaranteeing constitutional stability and stable democracy.
Continuous interrelations between constitutional bodies are
certainly unavoidable during implementation of their authorities.
Moreover, these interrelations are often a result of intersections, the
circumstance that implementation of an authority of a concrete
body is conditioned by implementation of an authority of another
body, etc. In the result – possible disagreements between various
bodies with respect to these authorities are unavoidable, which are
discussed in legal literature within the frames of the term “dispute”.
In its dictionary definition the term “dispute” is characterized
as a competition, in the frames of which each side argues its
views241. Classical conflictology presents the conflict as an
interaction of individuals or groups, which, on the one hand, is
expressed as counteraction of the participants of this interaction, on
the other hand, as a means of solution of contradictions between
them concerning their views, interests - with the aim of continuing
the positive process of social counteraction242.
It should firstly be mentioned that, in our opinion, the civilized
way of solution of constitutuional disputes is the possibility of
overcoming them in legal dimension. The reason is that, as already
241
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mentioned, during the realization of power emergence of the noted
disputes is unavoidable, hence, the search of possibilities for their
solution is also inevitable. Therefore, it is obvious that even in
conditions of absence of legal mechanisms for overcoming the
discussed disputes solutions to them will be found anyway.
Whereas, they will be looked for just in political dimension,
“behind the curtains and scenes”. This is the reason that a number
of states prescribe legal possibilities for solution of such cases, in
particular, their consideration and solution by constitutional courts,
for instance, in Germany, Austria, Russia, Bulgaria, Georgia,
Hungary, Czech Republic, Italy, Poland, Slovenia, Azerbaijan,
Spain, etc.243.
It is important to note that even in cases when the
Constitutional Court doesn’t have a separate authority of solution
of the constitutional disputes, the latter often touches upon such
conflicts in the frames of implementation of its other authorities.
Moreover, even in conditions of existence of the mentioned
separate authority the practice of consideration of these cases is
essentially different in various states.
The Constitutional Court of the Russian Federation, for
instance, being endowed with a separate authority of solution of
disputes with respect to authorities, has a rather narrow practice of
consideration of such cases. As of 2017 it adopted just one decision
on the merits of such a case. At the same time, the RF
Constitutional Court solved a number of constitutional disputes in
the frames of its other authorities244. A rather narrow practice exists
243
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on the mentioned cases also in Austria, Germany, Italy, etc.245.
At the same time, in some states the mentioned authority of the
Constitutional Court has an important role from the viewpoint of
overcoming constitutional conflicts, hence, a rather rich practice of
consideration of the noted cases exists. In Romania, for instance, as
of 2017 26 applications were presented to the Constitutional Court
on solution of legal disputes. In the frames of 14 cases one of the
sides of the dispute was the President of Romania. Herewith, the
Constitutional Court stated existence of a legal dispute just in 5
cases from the mentioned 14246. The Constitutional Court of
Slovenia solved 60 disputes with respect to authorities just in
2005247. The example of the Constitutional Court of Spain is also
mentioned in literature, which, solving the disputes between the
state and autonomous communities, has effectively undertaken the
role of an arbiter from the viewpoint of softening the known
tension between the state and autonomous communities248.
Till 2015 constitutional amendments the Constitutional Court
of the Republic of Armenia didn’t have a separate authority of
solving constitutional disputes. At the same time, the latter
factually solved conflicts with respect to authorities in some cases
in the context of its other authorities. For instance, by the decision
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DCC-1359 (dated as of 28.03.2017) the Constitutional Court of the
Republic of Armenia per se solved a dispute between the RA
Prosecutor General and the Cassation Court, declaring the phrase
“in the operative part” stipulated in the provision “or declared it to
be in conformity with the Constitution, however, the Court revealed
its constitutional legal content in the operative part of the decision
and considered that this provision was applied in a different
interpretation” prescribed in Point 1 of Part 1 of Article 426.4 of
the RA Criminal Procedure Code contradicting the Constitution and
void, insofar as in terms of availability of such a phrase the legal
positions, revealing the constitutional-legal content of the legal
norm, prescribed in the reasoning part of the decision of the
Constitutional Court do not serve as a ground in the judicial
practice for the consideration and adoption of the appeal to the
proceedings within the framework of the cassation appeal lodged
by the RA Prosecutor General or his deputies due to new
circumstances and according to the procedure provided for by the
law. In the mentioned case the phrases “in the operative part”
prescribed in Point 2 of Part 2.2 of Article 407, and Point 2 of Part
2 of Article 414.2 of the RA Criminal Procedure Code were also
declared contradicting the Constitution and void, since such
wording of those phrases within the framework of their content in
law-enforcement practice does not allow the person entitled to
lodge a cassation appeal to refer to those legal positions, revealing
the constitutional-legal content of the legal norm, which are
expressed in other parts (except for the operative part) of the
decision of the Constitutional Court for substantiating his/her
position when lodging a cassation appeal not related to the new
circumstance, which should be taken into account when
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considering the appeal249.
The Constitutional Court of the Republic of Armenia by its
decision DCC-934 (dated as of 04.02.2011) also per se solved a
dispute with respect to authorities between Prosecutor’s office and
judicial power bodies. Moreover, the Court stated that “the RA
Constitutional Court, noting the international practice of
constitutional justice, finds that the emerged situation is a dispute
with respect to constitutional authorities arisen between state power
bodies in a classical sense, which, as a rule, should be solved
exceptionally by constitutional courts – in case of existence of an
adequate authority prescribed by the Constitution. The RA
Constitutional Court isn’t endowed with such an authority, which
also prevents the thorough ensurance of the supremacy of the
Constitution. The Constitutional Court of the Republic of Armenia
touched upon this issue also in its annual reports.
Noting the importance of the issue and the necessity of
guaranteeing the efficiency of justice, taking into account the fact
that while justifying the opposite positions in the frames of the
subject matter legal positions of the RA Constitutional Court are
invoked, as well as taking into consideration concrete peculiarities
of consideration of the mentioned case and the requirements of Part
7, Article 68 of the RA Law “On the Constitutional Court”, the RA
Constitutional Court considers important to touch upon the subject
matter of the given dispute in the frames of its constitutional
authorities both form the aspect of formal and content review”. In
the result – the Constitutional Court of the Republic of Armenia
dismissed the proceedings on the corresponding case,
simultaneously expressing key legal positions from the viewpoint

of the discussed issue. They became guiding for the formation of an
adequate law-enforcement practice in the noted sphere250.
The above leads to a conclusion that not having a separate
authority of solving constitutional disputes, the Constitutional
Court of the Republic of Armenia has often touched upon such
disputes, discussing them and proposing corresponding solutions in
the frames of implementation of its other authorities.
In the result of 2015 constitutional reforms an authority on
settling disputes arising between constitutional bodies with respect
to their constitutional powers was prescribed also for the
Constitutional Court of the Republic of Armenia. According to
Article 168 of the Constitution of the Republic of Armenia, in
particular, the Constitutional Court, as prescribed by the Law on the
Constitutional Court, shall settle disputes arising between
constitutional bodies with respect to the constitutional powers
thereof. Moreover, in accordance with Article 169 of the
Constitution at least one fifth of the total number of deputies,
President of the Republic, Government, Supreme Judicial Council
and local self-governance bodies may apply to the Constitutional
Court on the mentioned cases. The Constitutional Law of the
Republic of Armenia “On the Constitutional Court” (dated as of
17.01.2018), in turn, defined the order of implementation of the
mentioned authority by the Constitutional Court. Hence, noting the
importance of existence of legal mechanisms for overcoming
constitutional conflicts and their proper implementation from the
viewpoint of guaranteeing constitutional stability and stable
democracy, we consider necessary to analyze the peculiarities of
the latter in this context.
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In order to thoroughly reveal the essence of the discussed
authority a comparative analysis of the presented constitutional
norms and corresponding legal regulations defined by the RA
Constitutional Law “On the Constitutional Court” will firstly be
done, as they define features of consideration of the noted cases and
give an opportunity to have a thorough view on the legal
mechanisms for overcoming constitutional conflicts in the
Republic of Armenia. Articles 75 of the RA Constitutional Law
“On the Constitutional Court”, in particular, defines:
“Article 75. Consideration of cases on disputes arising between
constitutional bodies with regard to their constitutional powers
1. On cases defined in this article at least one fifth of the total
number of deputies - on disputes with regard to constitutional
powers of the National Assembly and bodies of the National
Assembly; President of the Republic, Government, Supreme
Judicial Council and local self-governing bodies - on disputes
arising with regard to their constitutional powers, may apply to the
Constitutional Court.
2. Appeal on cases defined in this article may be presented to
the Constitutional Court within three months period, starting from
the date of performing the challenged action, of being aware of the
inaction or adopting the legal act.
3. On cases defined in this article President of the Republic,
National Assembly and the Government are respondent parties.
4. The appeal presented on the cases defined in this article
shall include justifications that the action, inaction or the legal act
of the respondent violates powers vested to the applicant or a body
represented by it by the Constitution or creates a direct danger of
their violation.
5. Consideration of cases defined in this article is implemented

in a written procedure. Consideration of the case may be
implemented in an oral procedure by a reasoned procedural
decision of the Constitutional Court.
6. The burden of proof on cases defined in this article is on the
applicant.
7. On cases mentioned in this article the Constitutional Court
makes decision not later than in three months after the registration
of the appeal. With a grounded procedural decision of the
Constitutional Court the timeframe of the case review can be
prolonged, but no longer than three months.
8. Constitutional Court, interpreting the corresponding
provision of the Constitution, makes one of the following decisions
on disputes between constitutional bodies with regard to their
constitutional powers:
1) finds the action or inaction or the legal act of the respondent
implemented/adopted by the exercise of the challenged power in
conformity with the Constitution,
2) finds the action or inaction of the respondent implemented
by the exercise of the challenged power in non-conformity with the
Constitution, and the adopted legal act fully or partially invalid and
in non-conformity with the Constitution,
3) finds the constitutional body – not a party of the
proceedings, as being authorized to implement the challenged
power, and dismisses the case on this basis.
9. In case defined in Paragraph 2, Part 8 of this article
Constitutional Court assesses also constitutionality of the normative
legal act or its provision, underlying the unconstitutional action,
inaction or legal act, and having a conviction on its
unconstitutionality, it may declare this normative legal act or its
corresponding provision in non-conformity with the Constitution
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and invalid”.
The presented constitutional and legal regulations lead to a
conclusion that in the frames of the noted cases disputes between
constitutional bodies with regard to their constitutional powers
are the object of constitutional justice. Herewith, the legislation
clarifies which concrete bodies are concerned in this context, i.e. at
least one fifth of the total number of deputies, President of the
Republic, Government, Supreme Judicial Council and local selfgoverning bodies. At the same time it doesn’t clarify the content of
the mentioned disputes and their peculiarities. In some states the
issues, in which cases and which disputes can be a subject matter at
the Constitutional Court, have clear legal regulation.
The Constitutional Tribunal of Poland, for instance, shall settle
disputes over powers where: 1) at least two central constitutional
state authorities consider themselves competent to determine the
same matter or have delivered a determination with regard to that
matter; 2) at least two central constitutional state authorities
consider themselves to lack competence to determine a particular
matter251. The same circumstance is stated also from the aspect of
consideration of the mentioned disputes by the Romanian
Constitutional Court. The latter, in particular, is authorized to settle
disputes with regard to powers both in case of positive disputes
(when two or more state bodies declare that they have an authority
to regulate or solve the same issue), as well as in case of negative
disputes (when two or more state bodies reject their authority or
deny to implement a certain action in the context of their

responsibilities). Moreover, the Romanian Constitutional Court
stated that the content of constitutional disputes concerns also such
disputable legal situations, which directly derive from the
Constitution252. According to Article 64 of the Act “On the Federal
Constitutional Court of Germany” the application shall only be
admissible if the applicant asserts that an act or omission on the
part of the respondent violated or directly threatened to violate the
rights and obligations conferred on the applicant or on the
applicant’s organ by the Basic Law. Moreover, in accordance with
Article 13 of the same act in this context interpretation of the Basic
Law in case of existence of the mentioned disputes is concerned253.
According to Article 36 of the Act “On the Constitutional Court of
Hungary” also if – with the exception of courts and public
administration authorities – a conflict of competence arises between
state organs or between a state organ and local government organs,
the organs in question may request the Constitutional Court to
resolve the conflict of competence based on the interpretation of
the Fundamental Law254.
The following possible manifestations of constitutional
conflicts are presented in theory: 1. when the state body goes
beyond its jurisdiction and implements such authorities, which
can’t be implemented by a public power body in general, 2. when
the state body implements such authorities, which are included in
the frames of jurisdiction of another body, 3. when the state body
denies to implement its authorities255.
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Noting the mentioned manifestations of the disputes with
regard to powers, their following types are presented in literature:
1. disputes on power acknowledgment, when the corresponding
state power body finds that adoption of a legal act or
implementation of a legal action by other state power body are in
the frames of its jurisdiction, 2. disputes on power refusal, when the
corresponding state power body finds that the challenged powers
should be implemented by other body, simultaneously, the latter
also refuses its powers in the mentioned sphere, 3. disputes on
power takeover, when the state body adopts a legal act or
implements an action, going beyond its jurisdiction, 4. disputes on
conflicts and coincidences of various state bodies' jurisdictions256.
In our opinion, the presented classification is significant
mostly from the aspect of theoretical differentiation of
constitutional disputes and their academic research. At the same
time, to our mind, some types of disputes presented in the frames of
such differentiation may coincide. For instance, disputes on
conflicts and coincidences of various state bodies' jurisdictions can
per se be disputes on power takeover or acknowledgement, etc.
Moreover, it is obvious that from the practical viewpoint the
following quetions are more significant: at which stage of the
dispute, in case of satisfaction of which conditions one can apply to
the Constitutional Court or in which situations one can speak about
the existence of a dispute with regard to constitutional authorities?
Hence, in the mentioned context it is necessary to touch upon the
presented questions, analyzing them in the frames of existing in the
Republic of Armenia corresponding legal regulations.
As already mentioned above, in case of the Republic of
Armenia disputes between concrete constitutional bodies are
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concerned, the content and peculiarities of which can be revealed
by analyzing the terminology used in the frames of the RA legal
regulations. The latter, together with the presented analysis, gives
an opportunity to draw some conclusions with regard to the issue.
The wording “challenged action, inaction or legal act” is
continuously used in the norms concerning the discussed issue in
the Constitutional Law of the Republic of Armenia “On the
Constitutional Court”. Moreover, the constitutional law defines that
the appeal presented on the mentioned cases shall include
justifications that the action, inaction or the legal act of the
respondent violates powers vested to the applicant or a body
represented by it by the Constitution or creates a direct danger of
their violation. Besides, the Constitutional Court, interpreting the
corresponding provision of the Constitution, makes one of the
following decisions on disputes between constitutional bodies with
regard to their constitutional powers:
1) finds the action or inaction or the legal act of the respondent
implemented/adopted by the exercise of the challenged power in
conformity with the Constitution,
2) finds the action or inaction of the respondent implemented
by the exercise of the challenged power in non-conformity with the
Constitution, and the adopted legal act fully or partially invalid and
in non-conformity with the Constitution,
3) finds the constitutional body – not a party of the
proceedings, as being authorized to implement the challenged
power, and dismisses the case on this basis.
We consider that the presented legal regulations directly
answer just the question that the noted action, inaction or legal act
can be appealed at the Constitutional Court if it violates powers
vested to the applicant or a body represented by it by the

See Тохян Ф. op. cit., pp. 129-130.

171

172

Constitution or creates a direct danger of their violation. But even
in this context the following questions remain unanswered: in
which cases and at which stage they can be appealed; which action,
inaction or legal act is concerned in the mentioned context and in
which case one can speak about the existence of a dispute with
regard to constitutional authorities?
The combined analysis of the presented norms and existing
theoretical doctrines leads to some conclusions on the discussed
issue. The first one concerns the possible situations, in case of
which one can speak about existence of a constitutional dispute. In
our opinion, such disputes are possible, when: 1. the constitutional
body violated constitutional powers of another constitutional body
or created a direct danger of their violation in the result of exercise
of its supposed constitutional authority, 2. the constitutional body
violated constitutional authorities of another constitutional body or
created a direct danger of their violation in the result of nonexercise of its supposed constitutional authority. Herewith, we
consider that in the mentioned context the following situations are
equally possible: when one constitutional body considers itself
authorized to solve concrete issue in the frames of its constitutional
authorities or doesn’t consider itself authorized to solve the latter,
as well as when at least two constitutional bodies consider
themselves authorized to solve concrete issue in the frames of their
constitutional authorities or don’t consider themselves authorized to
solve the latter.
In the mentioned context another important issue also needs
research. The Constitutional Law of the Republic of Armenia “On
the Constitutional Court” considers action, inaction and legal act as
an object which can be challenged in the frames of these cases.
According to Article 75 of the RA Constitutional Law “On the

Constitutional Court”, in particular, “… 2. Appeal on cases defined
in this article may be presented to the Constitutional Court within
three months period, starting from the date of performing the
challenged action, of being aware of the inaction or adopting the
legal act. …
4. The appeal presented on the cases defined in this article
shall include justifications that the action, inaction or the legal act
of the respondent violates powers vested to the applicant or a body
represented by it by the Constitution or creates a direct danger of
their violation. …
8. Constitutional Court, interpreting the corresponding
provision of the Constitution, makes one of the following decisions
on disputes between constitutional bodies with regard to their
constitutional powers:
1) finds the action or inaction or the legal act of the respondent
implemented/adopted by the exercise of the challenged power in
conformity with the Constitution,
2) finds the action or inaction of the respondent implemented
by the exercise of the challenged power in non-conformity with the
Constitution, and the adopted legal act fully or partially invalid and
in non-conformity with the Constitution,
3) finds the constitutional body – not a party of the
proceedings, as being authorized to implement the challenged
power, and dismisses the case on this basis…”.
On the basis of the presented analysis it is obvious that not just
the action or inaction implemented by the challenged power, but
also the adopted legal act can become an object of constitutional
justice in the frames of the mentioned cases.
Noting the fact that most of the legal acts prescribed in Article
168, Paragraph 1 of the Constitution of the Republic of Armenia
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are adopted in the result of exercise of corresponding constitutional
powers by constitutional bodies, the following question arises: how
the situations, when one should apply to the Constitutional Court
on the issue of constitutionality of legal acts, should be
differentiated from cases, when an appeal on solution of a dispute
with regard to constitutional powers should be submitted, in case an
issue of constitutionality of a legal act adopted by exercise of that
power is raised? It is obvious that the noted uncertainty can lead to
submission of appeals on exercise of different authorities of the
Constitutional Court in identical cases, in the result – to realization
of peculiarities of consideration of different cases with regard to
identical issues, hence also - to formation of inconsistent practice
concerning this.
The RA Constitutional Law “On the Constitutional Court”
defines various peculiarities for consideration and solution of cases
for each authority of the Constitutional Court prescribed in the
Constitution of the Republic of Armenia. In particular, peculiarities
of consideration and solution of disputes on constitutional powers
and the so called, “abstract and concrete review” of legal acts
essentially differ from each other. If, for instance, in case of the
first one the burden of proof is on the applicant, the same can’t be
stated for the second situation. In conditions of the abstract review
of legal acts justification of the interest of applicant from the aspect
of consideration of the case isn’t a condition for admissibility of the
application. Whereas, according to Article 75 of the RA
Constitutional Law “On the Constitutional Court” the appeal
presented in a case of a constitutional conflict shall include
justifications that the action, inaction or the legal act of the
respondent violates powers vested to the applicant or a body
represented by it by the Constitution or creates a direct danger of

their violation.
The types of decisions adopted in the mentioned cases and
their consequences also essentially vary from each other. Part 9,
Article 68 of the RA Constitutional Law “On the Constitutional
Court” defines that in the result of “abstract constitutional review of
legal acts” the Constitutional Court may adopt one of the following
decisions: 1) finding the challenged act or its challenged provision
in conformity with the Constitution, 2) finding the challenged act or
its challenged provision in conformity with the Constitution in the
interpretation of the Constitutional Court, 3) finding the challenged
act fully or partially invalid and in non-conformity with the
Constitution, 4) finding the challenged normative act fully or
partially in non-conformity with the Constitution and defining a
later period for annulling the normative legal act or its part.
Moreover, according to Article 68 of the RA Constitutional Law
“On the Constitutional Court” “… 13. The Constitutional Court can
decide to extend the effect of the decision mentioned in Paragraph
3 of Part 8 of this Article on the relations that started before those
decisions got into force if the absence of such decision can cause
severe consequences for the state or the public.
14. The administrative and judicial acts based on the normative
act found in non-conformity with the Constitution and invalid in
case mentioned in Part 13 of this Article (as well as on other
normative acts, which ensured implementation of the former) and
were implemented within three years before the Constitutional
Court decision got into force shall be reviewed by the
administrative and judicial bodies that adopted those in the
procedure stipulated by Law on the basis of the application of the
party.
15. In case of ruling a decision on finding the challenged

175

176

provision of the law, defining criminal or administrative liability,
unconstitutional or invalid those provisions are annulled from the
moment of their entry into force. The judicial acts adopted via the
implementation of those provisions within the period before the
Constitutional Court decision got into force, and on the basis of the
application of the party – also the administrative acts, shall be
reviewed in the procedure stipulated by Law.
16. The Constitutional Court may reconsider decisions
mentioned in Paragraphs 1 and 2 Part 9 of this Article on the basis
of an appeal brought by the procedure prescribed in this Law if: 1)
the provision of the Constitution applied in the given case has been
changed, 2) a new understanding of the provision of the
Constitution applied in the given case has emerged, which may be a
basis for a differing decision of the Constitutional Court on the
same issue, and this issue has a principle constitutional-legal
significance …”.
Whereas, Article 75 of the RA Constitutional Law “On the
Constitutional Court” prescribes that the Constitutional Court,
interpreting the corresponding provision of the Constitution, makes
one of the following decisions on disputes between constitutional
bodies with regard to their constitutional powers: 1) finds the action
or inaction or the legal act of the respondent implemented/adopted
by the exercise of the challenged power in conformity with the
Constitution, 2) finds the action or inaction of the respondent
implemented by the exercise of the challenged power in nonconformity with the Constitution, and the adopted legal act fully or
partially invalid and in non-conformity with the Constitution, 3)
finds the constitutional body – not a party of the proceedings, as
being authorized to implement the challenged power, and dismisses
the case on this basis.
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The above leads to a conclusion that there are essential
differences between the discussed two authorities both from the
aspect of consideration and solution of cases, as well as from the
viewpoint of the resulting decisions and their consequences. As
already mentioned, this circumstance can lead to submission of
appeals on exercise of different authorities of the Constitutional
Court in identical cases, in the result – realization of peculiarities of
consideration of different cases with regard to identical issues,
hence also - formation of inconsistent practice concerining this.
Therefore, it is important to form a uniform approach and
practice with regard to the issue. To our mind, from this viewpoint
it is expedient that in all the cases, when the constitutional dispute
can be resolved in the frames of implementation of any other
authority of the Constitutional Court, particularly, for instance,
abstract review of legal acts, the appeal shall be submitted and the
case shall be considered in the context of this authority and noting
peculiarities of the latter. In particular, in our opinion, if an issue of
constitutionality of legal acts defined in Paragraph 1, Article 168 of
the Constitution of the Republic of Armenia is raised, even if the
corresponding act was adopted in the result of realization of a
concrete constitutional authority of a constitutional body, the issue
should be considered in the frames of the case prescribed in Article
68 of the RA Constitutional Law “On the Constitutional Court”, in
other words, in the context of “abstract review of legal acts”.
Hence, we consider that the general solution of the issue
should be the following: consideration of cases on disputes with
regard to constitutional powers should be excluded in cases when
the solution of the issue is possible in the frames of implementation
of other authorities of the Constitutional Court.
It should be noted that according to Article 93 of the Federal
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Constitutional Law of the Russian Federation “On the
Constitutional Court” petition of the state power body on a
jurisdiction dispute is admissible if the dispute wasn’t resolved or
couldn’t be resolved in another procedure. Article 126 of the
Constitution of the Slovak Republic prescribes that the
Constitutional Court decides on jurisdiction disputes among central
bodies of state administration, unless the law specifies that these
disputes are decided by another state body.
The analysis of the following circumstance is also important in
the mentioned context: the Constitutional Law of the Republic of
Armenia “On the Constitutional Court”, touching upon the types of
decisions adopted by the Constitutional Court on the mentioned
cases, uses the following wording – “The Constitutional Court,
interpreting the corresponding provision of the Constitution,
makes one of the following decisions on disputes between
constitutional bodies with regard to their constitutional powers …”.
The mentioned legal regulations lead to a conclusion that the main
essence of consideration of the discussed cases is the interpretation
of corresponding constitutional norms, hence, in our opinion, the
dispute between constitutional bodies with regard to constitutional
powers should also be conditioned by the necessity of interpretation
of the corresponding constitutional norm. In a number of states,
where the Constitutional Court has such an authority, the essence of
consideration of the noted cases is the interpretation of the
corresponding constitutional norm and revelation of its
constitutional-legal content. According to Article 13 of the Act “On
the Federal Constitutional Court of Germany”, for instance, the
Constitutional Court shall decide on the interpretation of the Basic
Law in the event of disputes concerning the extent of the rights and
obligations of one of the highest federal organs or of other parties
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who have been vested with own rights under the Basic Law or
under the rules of procedure of one of the highest federal organs257.
According to Article 36 of the Act “On the Constitutional Court of
Hungary” also in case of a conflict of competence between state
organs or between a state organ and local government organs the
Constitutional Court resolves the conflict of competence based on
the interpretation of the Fundamental Law258. The situation also
exists in international practice when even in conditions of absence
of corresponding constitutional-legal regulations the Constitutional
Court conditions the existence of a constitutional dispute also by
the circumstance whether there is a need to interpret the
Constitution in the frames of a concrete case. For instance, the
Romanian Constitutional Court stated existence of a constitutional
conflict in its decision N 683 of 27 June 2012, having as a basis
also the fact that there is a necessity to interpret the corresponding
norms of the Constitution in a concrete situation259.
With regard to the discussed issue we consider that the dispute
between constitutional bodies can be rather wide by its content and
concern not just legal, but also political issues, correspondingly
presupposing solutions not just from legal, but also from political
viewpoint. At the same time, we believe that in case of disputes
with regard to constitutional authorities just the constitutional-legal
element is subject to consideration at the Constitutional Court.
Hence, no question, presupposing an answer from the aspect of the
political dimension, can be considered and resolved in the frames
of constitutional justice, and the solutions proposed by the
257

See http://www.bundesverfassungsgericht.de/SharedDocs/Downloads/EN/Gesetze/
BVerfGG.pdf?__blob=publicationFile&v=10, /Accessed: 10.04.2018/.
258
See https://hunconcourt.hu/act-on-the-cc/, /Accessed: 10.04.2018/.
259
See Simion M. op. cit., p. 93.

180

Constitutional Court can’t have a political nature. Therefore, it is
obvious that in conditions of a dispute between constitutional
bodies the essence of the case should be the interpretation of the
corresponding constitutional norm and assessment of
constitutionality of implementation or non-implementation of the
relevant authority on the basis of it. This circumstance, in turn,
leads to a conclusion that the mentioned cases can be considered at
the Constitutional Court just in conditions, when the existence of a
constitutional dispute is determined by the necessity of
interpretation of the corresponding constitutional norm260.
Moreover, in the mentioned context it is necessary to pay attention
also to the fact that according to Part 3, Article 51 of the
Constitutional Law of the Republic of Armenia “On the
Constitutional Court” the parties shall have no right to use their
presentations to make political statements. Besides, while
implementing any activity and in all the circumstances judges of
the Constitutional Court have to express political restraint and
neutrality261.
One of the major problems in the discussed sphere is exclusion
of politicization of the body, implementing constitutional justice. It
is obvious that the danger of politicization of constitutional courts
260
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is objective, taking into account peculiarities of cases considered by
these courts. It is natural that in the result of consideration of
jurisdictional disputes, interpretation of the Constitution,
invalidation of acts adopted by the legislator and examination of
other cases the Constitutional Court objectively touches upon
issues, which has emerged in the political dimension. Certainly, as
already mentioned, notwithstanding this fact, the issues considered
by the latter and the proposed solutions should be exceptionally of
constitutional-legal character. At the same time, it is obvious that
the fact of consideration of such cases itself states the existence of a
danger of politicization of such bodies.
The worldwide practice of constitutional justice testifies that
almost in all constitutional democracies constitutional and
analogical courts rather often starts to adapt to the views of the
political majority with regard to issues, which are disputable from
the political viewpoint. The ruling majority, in its turn, tries to use
courts for increasing its power. Moreover, in literature this
circumstance is considered as a phenomenon typical for all the
democracies. As an example a number of decisions of the US
Supreme Court are mentioned, including the decision 558 U.S.
310(2010) “Citizens United v. Federal Election Commission”, or
the Hungarian experience, etc., are noted, which testify that the
mandate of constitutional or analogical courts can essentially
decrease in the result of wishes of the most influential political
forces262.
In the frames of the monograph we already discussed the links
between constitutional stability and politics and presented the main
262
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approaches with regard to the issue. We mentioned that from the
viewpoint of ensuring constitutional stability politics is an
important factor. At the same time, we emphasized the
circumstance that the noted influence isn’t unilateral, and the
Constitution itself has a significant role from the aspect of guiding
and regulating political processes.
Certainly, the idea of exclusion of politicization of the body,
administering constitutional justice, can be seemed paradoxical.
The reason is that guaranteeing independence of constitutional
courts during consideration of cases of political nature, cases with
political consequences or with participation of power bodies elected
directly by the people or cases with impact on those bodies can
from the first glance be seemed formal and non-realistic. Whereas,
in our opinion, in conditions of revaluing the doctrine of separation
and balance of powers, as well as the doctrine of rule of people the
above-noted idea can be more than real and realizable.
In particular, in the frames of the classical doctrine of
democracy, the axis of which is the idea that the people is the
source and bearer of the power, state bodies, including the
Constitutional Court, are considered as intermediated implementers
of that power and are limited by this circumstance. Whereas, as
already mentioned, the approach of declaring people as a source of
power isn't an end in itself, and the key feature for democracy
should be the fact that in case of the latter people is the source of
power, power is implemented by the people and for the people,
having as a basis the human being as the highest value and being
intended to guarantee possibilities for individual self-expression
and self-realization and the requirement of valuation of the
individual. In conditions of perceiving the mentioned circumstance
as the axis of the doctrine of democracy it becomes obvious that

even if the legal act is adopted by the people or by the body directly
elected by it, or such bodies are parties of the constitutional dispute,
both the act and the actions of corresponding bodies should satisfy
the above-mentioned circumstances and features typical for the
Rule-of-Law State.
Hence, the nature of the party of the case itself in no way
restricts the body, administering constitutional justice, while
assessing the conformity of the act or action/inaction with the
discussed criteria. Moreover, this circumstance can't be a factor,
limiting the independence of the latter. This is the reason that the
legal regulations of the Republic of Armenia prescribe possibility
of challenging constitutionality of laws adopted both by the
Parliament and via referenda, as well as preliminary mandatory
constitutional review for assesment of constitutionality of draft
constitutional amendments and draft legal acts submitted for
referenda. Moreover, the National Assembly - as a body directly
elected by the people, can also be a party of a dispute between
constitutional bodies with regard to their constitutional powers,
both in the status of applicant and of respondent.
The above leads to a conclusion that the Constitutional Court
itself can in no way be considered to be limited by the mere fact
that the legal act was adopted by the people or the body directly
elected by it, or the latter are a party of the constitutional dispute
considered at the Court.
We believe that in the modern world this factor should also be
the axis for revaluing the doctrine of democracy and finding proper
balance between constitutional stability and politics, as well as
between the activities of the Constitutional Court and politics in
this context. The mentioned circumstance is particularly important
from the aspect that attempts to impact constitutional courts and
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“restrict” the independence of the latter not just by influential
political forces, but also by the society are rather frequent.
Moreover, this is usually justified by the fact that power belongs to
the people, hence, the latter should have an essential role in
solution of issues concerning all the spheres of public life,
including the exercise of constitutional justice. The noted approach
is particularly deepened in the result of revolutions, sudden and/or
radical changes of political forces, composing the ruling power,
when the political force, which gained the power, at the initial stage
has unconditional public trust. The latter leads to absolutization of
the power of people, as well as to unconditional support by the
society to unlimited power of the ruling political force. In the result
- attempts of impact on justice, including constitutional justice, not
just by the political power, but firstly by the people become
obvious. With this regard the view is worth mentioning, according
to which though everybody says that he/she wants to have judges
who are guided just by law, but everybody factually perceives this
idea in the way that he/she wants to have judges, who make
decisions enjoyable for him/her263.
In our opinion, such situations should be excluded, as they
distort constitutional stability and stable democracy and contradict
the presented essential features of the doctrine of democracy. Ideas
on the limits of the power of people, necessity of professional
governance discussed in the monograph lead to a conclusion that
just they should underlie the perception of the doctrine of
democracy, including its social perception, and that the people
itself should follow the principle of “reasonable self-restriction”,

clearly realizing the limits of its power and criteria for its
limitations.
It is also necessary to note that naturally, one of the goals of
any contemporary constitutional system, including the
constitutional system of the Republic of Armenia, is to have an
accountable judicial power264, but this circumstance presupposes
just an accountability of an independent and impartial judiciary
before the law.
Moreover, accountability can’t be perceived as an opportunity to
influence the judicial power and restrict its independence via this.
The reason is that such a perception can thoroughly distort the
essence of both the independence and accountability of the judiciary.
Independence presupposes that during the whole decision-making
process the court should not be subject to any influence and
interference by any other subject265. Accountability, in turn,
presupposes obligation and preparedness of the corresponding
subject to undertake responsibility for its actions266. Hence,
independence and accountability of the judicial power can from the
264

See Edwin L., Felter Jr. Maintaining the Balance between Judicial Independence
and Judicial Accountability in Administrative Law // Journal of the National
Association of Administrative Law Judiciary, 1997, Volume 17, N 1, p. 90.

See OSCE/ODIHR Final Opinion on Draft Amendments to the Act on the National
Council of the Judiciary and Certain Other Acts of Poland, Warsaw, 5 May 2017,
https://www.osce.org/odihr/315946?download=true,/Accessed:10.05.2018/,
Հայաստանի Հանրապետության սահմանադրական բարեփոխումների հայեցակարգ / մշակվել է Հայաստանի Հանրապետության Նախագահին առընթեր սահմանադրական բարեփոխումների մասնագիտական հանձնաժողովի կողմից, Երևան, 2014թ. հոկտեմբեր [Concept Paper on Constitutional Reforms
of the Republic of Armenia / Elaborated by the Specialised Commission on
Constitutional Reforms Adjunct to the President of the Republic of Armenia, Yerevan,
October 2014],
http://www.parliament.am/library/sahmanadrakan%20barepoxumner/hayecakarg.pdf.
265
See Марченко М. Н. Судебное правотворчество и судейское право. М.: ТК
Велби, Изд-во Проспект, 2008, http://knigi.link/gosudarstva-prava-teoriya/
printsipyi-samostoyatelnosti-nezavisimosti-17845.html, /Accessed: 10.05.2018/.
266
See www.merriam-webster.com/dictionary/accountability /Merriem Webster
Electronic Dictionary/, /Accessed: 11.06.2018/.

185

186

263

first glance be seemed as conflicting concepts. But in our opinion,
the presented definitions lead to a conclusion that they are ideas,
having different content and complementing each other, and in the
result – should be perceived and interpreted just in this context.
Moreover, accountability presupposes necessity to be accountable
before the law, and it should be realized just in the frames, which do
not distort the limits of the judicial power independence. The axis of
the modern constitutional systems is the accountability of the
independent and impartial judiciary before the law267.
The indicators of assessment of accountability widely
discussed in literature also testify the presented conclusion. They
concern all the circumstances, the existence of which presupposes
the adequate level of judicial power accountability. With this
regard, existence of institute of disciplinary liability, rules of
behavior of a judge, transparency (distribution of cases, timetables,
timeframe of consideration of cases, exercise of other than justice
admissible activities by a judge should be transparent), mechanisms
of reporting on the activities of judicial power, corresponding
principles of communication with media and their factual
realization, possibility of recusal if it is impossible for the court to
examine the case independently and impartially, necessity to have
consideration of cases and judicial acts objectively understandable
and perceivable for the parties, society and media, necessity to have

reasoned judgments, etc., are in particular, worth mentioning268.
The above leads to a conclusion that accountability of the
judicial power in a concrete constitutional system is conditioned by
the level of existence of the presented factors and their factual
realization. Hence, the existence of the latter is assessed not by the
circumstance how enjoayable the judicial acts are for the society,
but by the fact how lawfully reasoned, fair, independently and
impartially adopted these decisions are, how adequate the judge
behavior is in this context, i.e. whether he/she expresses a behavior
adequate to the high status of a judge, abstains from behavior,
discrediting the judicial power, as well as decreasing the social trust
towards the independence and impartiality of the judiciary, publicly
questioning the professional and personal qualities of a judge, and
whether there are necessary legal mechanisms for overcoming
behavior or decisions, contradicting the above-mentioned criteria,
how they are factually implemented and presented to the public in
the result of a proper work with the society and media. In the result
we draw a conclusion that in the mentioned context the
accountability of the judicial power before the law is axial, and the
circumstance of being accountable to the public is just derivative
from the latter. With this regard it is also worth mentioning that
though the Constitutional Law of the Republic of Armenia
“Judicial Code” defines the formulation “accountability before the
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society”269, whereas the basis for conceptual priorities of 2015
constitutional reforms was formation and strengthening of
independent, substantive judicial power accountable before the
law270. Hence, we believe that the idea of accountability before the
society should be perceived in the context of just the abovementioned conceptual priorities, in particular, the priority of
accountability before the law.
The presented analysis leads to a conclusion that accountability
itself is a feature typical for the independent judicial power,
doesn’t exclude and contradict the latter, can in no case be
perceived as just a mechanism directed to making decisions
enjoyable for public, presupposes necessity to be accountable
before the law, has corresponding indicators of assessment, which
themselves doesn’t violate the limits of independence of judicial
power, and should be realized in the context of approaches
presented in monograph with regard to the limits of the power of
people.
What about the attempts of influence on constitutional courts
by the dominant political forces, the modern constitutional systems
define corresponding constitutional-legal regulations, excluding
269

this. Hence, the main guarantee in the mentioned context is the
formation of a corresponding political and constitutional culture of
the relevant political institutions for expressing sufficient will, for
observing the principle of “efficient self-restraint” and abstaining
from the above-presented phenomena.
To our mind, this circumstance is closely interrelated also with
the doctrine of separation and balance of powers and its rethinking.
In literature the approaches with regard to separation and balance of
powers are often considered as a means of justifying influence by
other branches of power on the Constitutional Court, in particular,
noting the views that the legislature is a primary branch of power.
With this regard it should firstly be emphasized that, in our opinion,
the principle of separation and balance of powers also needs
revaluation.
We particularly consider that this principle is necessary not for
the final isolation of the branches of power from each other, but for
ensuring their interaction and cooperation. Moreover, the main
aim of the principle of separation and balance of powers is not
the existence of mechanisms of mutual control of state bodies, but
firstly, finding more acceptable and effective joint solutions to
problems. Not by chance the view is widespread in legal literature
that just the separation of the state power gives an opportunity for
their cooperation271. In this context the legal position of the Federal
Constitutional Court of Germany is worth mentioning, according to
which coordination of activities of constitutional bodies requires …
as a guarantee of their independence, that they harmoniously
cooperate with each other while exercising their constitutional
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activities and deny such actions, which can cause harm to the
authority of other constitutional bodies, thus endangering the
Constitution itself272. The Constitutional Court of the Russian
Federation also expressed a legal position, according to which
separation of powers presupposes such a system of legal
guarantees, checks and balances, which excludes the concentration
of power in the hands of one of them, ensures substantive and
independent exercise of all the branches of power and
simultaneously, cooperation273.
The above leads to a conclusion that in conditions of such a
perception of the principle of separation and balance of powers no
branch of power can be considered as primary or secondary in
comparison with other branches. Moreover, the main aim of the
activities of all the branches of power should be finding more
acceptable and effective joint solutions to the existing problems,
and not implementing control over other power bodies as an end in
itself. From this perspective constitutional justice should be
perceived as an independent mechanism of presenting
constitutional-legal solutions to the emerging problems in the
conditions of the presented culture, and the Constitutional Court
shouldn’t be comprehended as a body secondary in comparison
with legislative and executive powers and vice versa, as a judicial
instance, which just controls separate aspects of the activities of the
latter. Morevoe, attempts to influence the Constitutional Court and
restrict the independence of the latter on the basis of these
272
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justifications should be excluded. The principle of “expedient selfrestraint”, in turn, presupposes restraint of all the political forces in
exercising such actions, which can cause harm to the authority of
the Constitutional Court, in the result - endangering also the factual
realization of the Constitution and the existence of constitutional
values.
We already discussed the influence on the Constitutional Court
by the people and its possible increase in the result of revolutions,
change of political forces, constituting the ruling power. Whereas,
in our opinion, the mentioned events can have also the opposite
impact from the aspect of attempts of influence on the
Constitutional Court by power bodies, in particular, when in the
system of power there is no main force, forming the power by
absolute majority, or when the force, forming majority in the
legislative power, differs from the force, forming the executive
power. These are certainly exceptional situations, but in their
context the possibility of influencing the Constitutional Court by
other power bodies decreases. The reason is that due to the
decentralization of power forces in terms of distribution, the main
center, from which pressure can be implemented over this body, is
missing. We consider that political instability, including continuous
rearrangements of forces in the legislature, instability of forming
the Government coalitions, formation of the executive power by the
opposition forces, etc., give the Constitutional Court an
opportunity, inter alia, to maneuver, as well as keep and increase its
independence in the result of this. The activities of a number of
constitutional courts, including the activity of the Hungarian
Constitutional Court in 1990s, widely discussed in literature, when
the latter often had an opportunity to maneuver in the result of the
political situation, even finding 1/3 of the challenged laws
192

unconstitutional and invalid during these years, can be mentioned
as an example. Such a success of independent activities is
explained by the existence of three main factors – wide authorities
of the Constitutional Court; existence of a rather ambitious
chairman, who was formerly an oppositioner; clear system of
separation and balance of powers and the readiness at this stage to
respect the Constitutional Court decisions274. The last factor leads
to a conclusion that it is possible to guarantee the proper activities
of various power bodies, in this case, particularly, exclusion of
politicization of the Constitutional Court and guaranteeing its
independence, just in conditions of revaluing the principle of
separation and balance of powers and perceiving it primarily as a
co-operation between various power bodies. The opposite situation
leads to decrease of the effectiveness of the mentioned bodies’
activities, as well as to decline of their authority, as, for instance, in
case of the Constitutional Court of the Russian Federation in the
beginning of 1900s, which, having rather wide powers, in
conditions of non-execution of its decisions by other power bodies
and absence of sufficient respect towards them, turned into a
factually inefficient institute, its authority was endangered, and in
1993 the President of the Republic generally dissolved the
Constitutional Court, the activities of which were restored in
1995275.
Summarizing the above, it should be noted that the
Constitutional Court itself is engaged in the process of finding
solutions to such issues, which concern also the political
dimension. At the same time, the latter can propose solutions of just
274
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constitutional character and should abstain from attempts of
proposing regulations from the viewpoint of the political
dimension. Whereas, it is obvious that even in conditions of such a
political temperance the results of the activities of the latter have
essential significance from the viewpoint of guiding the political
processes. Hence, no matter how paradoxical it may seem, it is
obvious that being a politically neutral body, administering just
judicial power, solving just constitutional-legal issues, the
Constitutional Court turns into a key “political actor” in this or that
way. Hence, in this context one should firstly differentiate the
active Court, resolving constitutional disputes via presenting
answers to constitutional-legal issues, from the Court, interfereing
in political processes and not expressing political neutrality. The
last situation is unacceptable, testifies violation of the principle of
“expedient self-restraint” by the Constitutional Court and
dramatically decreases the authority of the Constitutional Court
itself. There was such a situation in the beginning of 1990s in the
Russian Federation, when during the crisis between executive and
legislative bodies the Constitutional Court, and more precisely – the
chairman of the Court, publicly defended the Parliament during the
last days of the conflict. Moreover, when the President of the
Republic dissolved the Parliament in order to resolve the conflict,
the CC Chairman together with other leaders of the Parliament
publicly qualified it as a revolution, notwithstanding the fact that a
number of members of the Court were against this view276. Not
having an aim to discuss the details of the mentioned constitutional
dispute, as well as to analyze and assess all the legal and political
questions with regard to it, we would like to emphasize that such
violations of political restraint and neutrality, notwithstanding the
276
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objective reality, obviously distort the whole essence of the
principle of separation and balance of powers, lead to distortion of
the essence of activities of judicial bodies and decline of their
authority, hence, are unacceptable in all the situations.
The above leads to a conclusion that exclusion of politicization
of the Constitutional Court is a rather hard task, noting that the
border of differentiation of just the active court, resolving
constitutional disputes via presenting answers to constitutionallegal issues, from the court, interfering to the political processes,
not expressing political neutrality, is rather delicate. At the same
time, as already mentioned, in conditions of revaluing the doctines
of democracy and separation and balance of powers this
circumstance is thoroughly realizable, which, in our opinion, is
possible in conditions of simultaneously guaranteeing the below
presented three main circumstances: 1. respect by the
Constitutional Court of the principle of “efficient self-restraint”,
keeping political restraint and neutrality, as well as presenting
constitutional, and not political solutions to the raised issues, 2.
clarification of the perception of the limits of the people's power by
the people, exclusion of the approach that this power is an
unlimited one and revaluing the necessity of respect towards the
independence of the judicial power by the people in this context, 3.
keeping the principle of “efficient self-restraint” by other branches
of power and by the majority political forces, rethinking the
principle of separation and balance of powers and ensuring
independence, political restraint, neutrality of the Constitutional
Court and respect towards its decisions.
In the mentioned context it is necessary to discuss also the
participants of the disputes with regard to constitutional powers and
possible problematic issues concerning this.
Two main approaches exist with regard to the discussed issue

in the international practice: 1. when the legislation clearly
differentiates the constitutional, state or local self-governing
bodies, who may apply to the Constitutional Court on the
mentioned cases. For instance, Article 146 of the Constitution of
Romania defines that the Constitutional Court shall solve legal
disputes of a constitutional nature between public authorities, at the
request of the President of Romania, one of the presidents of the
two Chambers, the Prime Minister, or of the president of the
Superior Council of Magistracy277. In Germany the Federal
President, the Bundestag, the Bundesrat, the Federal Government
and those parts of such organs as are vested with own rights
pursuant to the Basic Law or the rules of procedure of the
Bundestag and of the Bundesrat, the Federal Government for the
Federation, the Land government for a Land may apply to the
Constitutional Court on the mentioned issue278; 2. When the
mentioned bodies aren’t clarified by the legislation and a general
formulation is prescribed with regard to the applicant. For instance,
Part 2, Article 120 of the Act “On the Constitutional Court of the
Czech Republic” defines that a petition instituting a proceeding in a
jurisdictional dispute may be submitted by a state body in a
jurisdictional dispute between the state and a self-governing region
or in a jurisdictional dispute between state bodies; the
representative body of a self-governing region in a jurisdictional
dispute between that self-governing region and the state or in a
jurisdictional dispute between self-governing regions279. Article
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131 of the Constitution of Albania prescribes that the Constitutional
Court decides on conflicts of competencies between powers, as
well as between central government and local government. Article
54 of the Act “On the Organization and Functioning of the
Constitutional Court of the Republic of Albania” defines that the
application is presented to the Constitutional Court by the entities
in conflict or by the entities directly affected by the conflict280.
It should be noted that the first approach is more widespread in
international practice, and in the majority of states the legislation
clearly defines the constitutional, state or local self-governing
bodies, who may apply to the Constitutional Court on the noted
cases.
As already mentioned, the Constitution of the Republic of
Armenia also clarifies the constitutional bodies, which may apply
to the Constitutional Court on constitutional conflicts with regard to
constitutional powers. They are, particularly, at least one fifth of
the total number of deputies, President of the Republic,
Government, Supreme Judicial Council and the local selfgoverning bodies.
At the same time, Article 75 of the Constitutional Law of the
Republic of Armenia “On the Constitutional Court” prescribes an
interesting regulation concerning the discussed issue,
differentiating the applicant and respondent parties on the cases
with regard to constitutional powers. In particular, the
constitutional law mentions at least one fifth of the total number of
deputies - on disputes with regard to constitutional powers of the
National Assembly and bodies of the National Assembly; President
of the Republic, Government, Supreme Judicial Council and local
self-governing bodies - on disputes arising with regard to their

constitutional powers, as applicants on the noted cases. Whereas,
the scope of the respondents defined in the Constitutional law of
the Republic of Armenia “On the Constitutional Court” is much
narrower. As such, President of the Republic, National Assembly
and Government, may in particular, be considered. Hence, Supreme
Judicial Council is a body, which, being authorized to apply to the
Constitutional Court on the mentioned cases, simultaneously, can’t
be engaged as a respondent.
Taking the above into account, we consider necessary to
analyze the mentioned issue and discuss the questions concerning
it.
It should firstly be noted that the following main approaches
exist in international practice with regard to considering the judicial
bodies or bodies, guaranteeing their independence, as parties of
constitutional conflicts subject to consideration at the
Constitutional Court: 1. courts are considered as parties to
constitutional disputes by legislation, for instance, in Slovenia,
Croatia, 2. the bodies, guaranteeing independence of the judiciary,
are considered as a party to constitutional disputes by legislation,
for instance, in Romania, Spain, Armenia, 3. the mentioned bodies
are excluded from the scope of the parties to constitutional
disputes, for instance, in Hungary. At the same time, it is important
to note that in all the above-mentioned states, where the judicial
bodies or the bodies, guaranteeing the independence of the
judiciary, are parties to conflicts, the legislation doesn’t define
differences from the aspect of being an applicant or a respondent.
Moreover, in separate states the constitutional disputes considered
at the Constitutional Court, where the judicial bodies are a party,
constitutes a rather big number, for instance, in Slovenia281.
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What about the presented possible models, we believe that the
best option with regard to the discussed issue is to consider the
bodies, guaranteeing independence of the judiciary, as a party to
disputes. This gives an opportunity to except direct engagement of
judicial bodies in the mentioned disputes, simultaneously creating
preconditions for finding adequate legal solutions in case of
constitutional conflicts via the body, guaranteeing the independence
of the latter.
The main reason for not considering the Supreme Judicial
Council of the Republic of Armenia as a respondent on the noted
cases is probably exclusion of possible unnecessary influences over
the mentioned body, guaranteeing the independence of the
judiciary. It was many times stated in international-legal documents
that such bodies guarantee independence of courts and judges,
hence, they should also be independent and free from interference
from other state bodies282. The Supreme Judicial Council has, for
instance, the following constitutional authorities: drawing up and
approving the lists of candidates for judges; deciding on giving
consent for initiating criminal prosecution against a judge or
depriving him/her of liberty with respect to the exercise of his/her
powers; deciding on the issue of subjecting a judge to disciplinary
liability, etc., in conditions of which this body should be vested
with thorough independence. Whereas, it is obvious that engaging
the latter in a constitutional dispute with regard to the mentioned
constitutional authorities or its continuous possibility obviously
endanger the independence of this body and creates possibility for
distorting its constitutional mission. Hence, from this aspect the
legal regulation concerning the exclusion of the Supreme Judicial

Council from the list of respondents on disputes with regard to
constitutional authorities can be considered as justified.
At the same time, in our opinion, the constitutional regulations
of the Republic of Armenia define a number of such situations,
when the mentioned body is engaged in the frames of various other
disputes with regard to constitutional authorities, in some cases
factually being a respondent. In particular, according to Part 2,
Article 139 of the Constitution of the Republic of Armenia the
President of the Republic may, within a period of three days, return
the relevant act with his/her objections to the authority submitting
the proposal or filing a motion, in the cases prescribed by Articles
131-137, part 3 of Article 155, parts 3, 4, 6 and 7 of Article 166 of
the Constitution (they concern appointments of judges,
chairpersons of chambers of the Court of Cassation, judges and
chairpersons of first instance and appeal courts, when the Supreme
Judicial Council is considered as a body, submitting the proposal).
In case this objection is not accepted by the competent authority,
the President of the Republic shall sign the relevant act or apply to
the Constitutional Court. Moreover, according to Article 86 of the
Constitutional Law of the Republic of Armenia “On the
Constitutional Court” the body submitted the proposal or petition to
the President of the Republic is engaged in litigation as a
respondent on these cases. Hence, it is obvious that in the
mentioned situation also the Supreme Judicial Council is factually
engaged in a dispute with regard to its most important authorities,
being a respondent on the case283. Moreover, Articles 168 and 169
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See OSCE/ODIHR Final Opinion on Draft Amendments to the Act on the National
Council of the Judiciary and Certain Other Acts of Poland, Warsaw, 5 May 2017,
https://www.osce.org/odihr/315946?download=true, /Accessed: 10.05.2018/.

Consideration of the mentioned issues is separated from consideration of disputes
between constitutional bodies with regard to their constitutional powers, and the
peculiarities of the latter are presented separately in the law. But this circumstance
doesn’t per se change the essence of the noted case, and factually in this condition one
also deals with a dispute between constitutional bodies with regard to their
constitutional authorities.
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of the Constitution of the Republic of Armenia also relate to
disputes between corresponding constitutional bodies with regard
to their constitutional authorities, and they per se don’t define
regulations on separating these bodies from the aspect of being an
applicant or a respondent. Even if other constitutional regulations
with regard to the Supreme Judicial Council, in particular, the
status, nature of authorities and independence of the latter, as well
as necessity to exclude pressure over this body, can be a basis for
justifying the circumstance of excluding it from the list of
respondents on constitutional disputes, but the other presented
constitutional regulations, in particular, Articles 139, 168, 169 also
prompt that they weren’t based on the logic of excluding the
Supreme Judicial Council from the list of respondents on disputes
with regard to constitutional authorities. Moreover, we believe that
in conditions of being an applicant on the mentioned cases also the
discussed body is factually engaged in a constitutional dispute,
notwithstanding the fact that in this situation the possibility of
restricting its independence and impacting on implementation of its
authorities is much smaller. But in our opinion, in this case there is
another problematic circumstance – the fact that the proportionality
of relations between the Supreme Judicial Council and other
constitutional bodies is thoroughly distorted, the dicussed body
appears in an unproprotionally favorable position in comparison
with all the other bodies and having such an unproprotional
favorable position and many restraining and counterbalancing other
constitutional bodies authorities, restraining and counterbalancing
authorities of other bodies over the discussed body become
thoroughly missing from the mentioned aspect.
At the same time, we believe that though in case of being a
party to a dispute a possibility of influencing the Supreme Judicial
Council emerges, but in case of being guided by such a logic the

same approach can be presented with regard to consideration of any
other cases concerning judicial bodies or bodies, guaranteeing
independence of judiciary. Whereas, consideration of constitutional
disputes concerns, as already mentioned, just constitutional issues
and discussion of constitutional authorities, in particular,
constitutionality of a corresponding action, inaction, legal act,
submitted proposal or petition. Other issues can't be considered in
the frames of examination of the mentioned cases. Moreover, it is
obvious that the noted cases are subject to examination by a judicial
body, in particular, Constitutional Court, which pressuposes
necessity to observe all the principles and criteria typical for
justice.
It should be added that necessity of appeal of the Supreme
Judicial Council separate decisions are widely discussed in
international-legal documents. In particular, the necessity of
existence of appeal mechanisms of decisions on disciplinary liablity
of judges in an independent court is emphasized284. Article 89 of the
Constitutional Law of the Republic of Armenia “Judicial Code”
defines that on some issues Supreme Judicial Council adopts sublegislative legal acts, constitutionality of which, according to the
logic of Paragraph 1, Article 168 of the Constitution of the Republic
of Armenia285, can be challenged at the Constitutional Court.
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See CDL-AD(2007)028, Judicial Appointments // Report adopted by the Venice
Commission at its 70th Plenary Session (Venice, 16-17 March 2007),
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDLAD%282007%29028-e, /Accessed: 10.05.2018/, CDL-AD(2017)019, Draft Judicial
Code // Opinion adopted by the Venice Commission at its 112th Plenary Session
(Venice, 6-7 October 2017),
http://www.venice.coe.int/webforms/documents/
default.aspx?pdffile=CDL-AD(2017)019-e, /Accessed: 10.05.2018/.
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Paragraph 1, Article 168 of the Constitution of the Republic of Armenia prescribes
that the Constitutional Court, as prescribed by the Law on the Constitutional Court, shall
1) determine the compliance of laws, decisions of the National Assembly, decrees and
executive orders of the President of the Republic, decisions of the Government and the
Prime Minister, and secondary regulatory legal acts with the Constitution.

In the mentioned context it should also be noted that the
international-legal criterion, underlying the activities of Supreme
Judicial Councils, is the fact that the latter should have a decisive
role in issues of judicial appointments, promotion and disciplinary
liability of judges286. Moreover, in all the mentioned documents,
including opinions on the Armenian legislation, it is clearly stated
that the President of the Republic should not exercise his/her power
to reject a candidate proposed by the Supreme Judicial Council
merely if there are doubts about the candidate’s qualifications and
qualities. He/she may retain this power only in extreme cases of
egregious violations of the procedure of selection, or in cases of
clear formal incompatibility of the candidate with a judicial
position287. In our opinion, the analysis of the presented
constitutional and legislative regulations of the Republic of
Armenia shows that the noted logic, in essence, underlies them,
which excludes other interpretation and implementation of those
norms.
In this context it becomes obvious that even if the Supreme
Judicial Council becomes a respondent on disputes with regard to
constitutional powers, just the constitutionality of the
corresponding action, inaction or legal act can be considered in the
frames of the case.
286

See CDL-AD(2007)028, Judicial Appointments // Report adopted by the Venice
Commission at its 70th Plenary Session (Venice, 16-17 March 2007),
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDLAD%282007%29028-e,
/Accessed:
10.05.2018/,
CDL-AD(2010)004,
The
Independence of the Judicial System Part I: The Independence of Judges // Report
adopted by the Venice Commission at its 82nd Plenary Session (Venice, 12-13 March
2010).
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See CDL-AD(2017)019, Draft Judicial Code // Opinion adopted by the Venice
Commission at its 112th Plenary Session (Venice, 6-7 October 2017),
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDLAD(2017)019-e, /Accessed: 10.05.2018/.
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Summarizing the above, we draw the following main
conclusions on the issue:
- The logic of excluding the Supreme Judicial Council of the
Republic of Armenia from the list of respondents on disputes with
regard to constitutional powers doesn’t underlie the constitutional
regulations of the Republic of Armenia;
- The legal regulation on excluding the Supreme Judicial
Council from the list of respondents on disputes with regard to
constitutional powers can be considered justified from the
viewpoint that engagement of the mentioned body in the noted
disputes or its continuous possibility obviously endangers the
independence of the latter and creates possibilities for distorting its
constitutional mission;
- Regardless of status, in case of being a party on the
mentioned cases, the Supreme Judicial Council is factually engaged
in a constitutional dispute, notwithstanding the fact that in case of
being an applicant the possibility of restraining the independence of
the latter and influencing the implementation of its constitutional
authorities is much smaller;
- In conditions of considering the Supreme Judicial Council as
an applicant on the mentioned cases and excluding it from the list
of respondents, the proportionality of relations between the
Supreme Judicial Council and other constitutional bodies is
thoroughly distorted, the dicussed body appears in an
unproprotionally favorable position in comparison with all the other
bodies and having such an unproprotional favorable posistion and
many restraining and counterbalancing other constitutional bodies
authorities, restraining and counterbalancing authorities of other
bodies over the discussed body become thoroughly missing from
the mentioned aspect;
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- Taking the above into account, we believe that a general logic
should underlie the constitutional-legal regulations on the
mentioned issue – either to consider the Supreme Judicial Council
as a party to a constitutional dispute both in the status of an
applicant and respondent, or to exclude the mentioned body from
the scope of parties of constitutional disputes subject to
consideration at the Constitutional Court.

§ 3. Development of the Constitutional Court Legal Positions
in the Context of Ensuring Constitutional Stability
As already mentioned above, effective realization of ways of
constitutional development presupposes possibility of the
development of the Basic Law not just by making changes in its
text, but also by other means, including official interpretation of the
Constitution. This circumstance, in turn, leads to a conclusion that
constitutional stability presupposes also stability of including such
interpretation legal positions of the Constitutional Court.
Hence, in this context it is necessary to analyze the issues
whether including constitutional interpretation CC positions can
develop, and if yes, how and how frequently.
According to Article 61, Part 5 of the Constitutional Law of
the Republic of Armenia “On the Constitutional Court” the
decisions of the Constitutional Court on the merits of the case are
mandatory for all the state and local self-government bodies, their
officials, as well as for the natural and legal persons in the whole
territory of the Republic of Armenia. It is obvious that the
mentioned legislative provision itself implies that it concerns the
whole decision of the Constitutional Court, hence, the legal
positions, expressed both in the operative and in the reasoning parts
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of the decision288.
Therefore, the next issue raised in this context is the following:
are the Constitutional Court legal positions binding also for the
Court itself and can the latter change them over time?
The above-mentioned provision leads most of the authors to a
conclusion that the noted binding force of the CC legal positions
concerns also the Constitutional Court itself289. However, there is
also another viewpoint in legal literature, according to which the
mentioned rule concerning the mandatory force has one exception
in the sense of its scope of application, that is - the Constitutional
Court, as the latter is endowed with the opportunity of changing the
principles prescribed in its case-law290.
With regard to the situation in the Republic of Armenia
concerning the discussed issue it should be noted that also in our
perception the body, administering constitutional justice, is bound
by its legal positions. Other situation can lead to the distortion of
such values, underlying the state governed by rule of law, as the
predictability of the Constitutional Court activities, the continuity
288

See the detailed analysis on this in Մանասյան Ա. Սահմանադրական
դատարանի որոշումների տեղը ՀՀ իրավական համակարգում և դրանց դերը
Սահմանադրության կայունության ապահովման գործում, Երևան, 2013, pp.
56-116 [Manasyan A. The Place of the Constitutional Court Decisions in the Legal
System of the Republic of Armenia and Their Role in Ensuring the Stability of the
Constitution, Yerevan, 2013].
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See Марченко М. Н. Источники права. М., 2008, p. 414, Кряжков В. А.,
Лазарев Л. В., op.cit., p. 239, Кампо В. Правовые позиции Конституционного
суда Украины как необходимый элемент обеспечения судебно-правовой
реформы // Конституционное правосудие: Вестник Конференции органов
конституционного контроля стран молодой демократии, 1(47)2010, p. 27, Kuris
E. Constitutional Law as Jurisprudential Law – the Lithuanian Experience, with
Special Reference to Human Rights // Конституционное правосудие: Вестник
Конференции органов конституционного контроля стран молодой демократии,
1(51)2011, p. 111.
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See Kommers D. P. The Constitutional Jurisprudence of the Federal Republic of
Germany. Duke University Press, Durham and London, 1997, p. 54.
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of its practice, abidance by the principle of legal certainty, etc. This
is the reason that in the course of its activities the Constitutional
Court of the Republic of Armenia adheres to its previously
expressed legal positions, regularly recalling them in the
decisions291.
In this context we would like to emphasize the key significance
of predictability both from the aspect of guaranteeing stability, and
also from the viewpoint of strengthening the Rule-of-Law state. It
is obvious that protection and ensurance of lawful expectations of
social relaitions' participants are the most important precodintions
for strengthening stability, legal certainty and Rule-of-Law state.
With this regard the view is worth mentioning that predictability of
judicial acts enables possible participants of litigations to foresee
the results of consideration as accurate as possible, before
submitting their case to the court and making decision on the case.
Parallel to increase of predictability of judicial acts the number of
litigatons decreases, contributing to formation of a more stable
social environment292. Moreover, it is emphasized that stability and
legal predictability are valued also from the moral point of view, as
they guarantee that an equal attitude is expressed towards
analogical cases293.
At the same time, the above doesn’t presuppose absolute
unchangeability of the Constitutional Court legal positions. We

have been continuously emphasizing in monograph that stability
doesn't mean unchangeability, as well as “stability” and
“development or changeability” aren't mutually exclusive terms.
Moreover, it is obvious that formation of the constitutional doctrine
by the Constitutional Court is not a single-step process, but a
process, being fulfilled permanently and gradually294. Therefore,
the latter isn’t a petrified phenomenon and can be changed along
with the development of the social relations. This is the reason that
the viewpoint, according to which the stability of the legal positions
of the Constitutional Court doesn’t mean that they can’t be
concretized, clarified or changed along with the changes in the
Constitution and the laws, as well as in the social and public life, is
widespread in legal literature295.
Not by chance is the Constitutional Court endowed with an
opportunity to deviate from its decisions and change them in many
states, such as, for instance, the Russian Federation, Germany,
Lithuania, Hungary, etc296. The Lithuanian Constitutional Court
294

See, for instance, the decisions of the Constitutional Court of the Republic of
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Decisis as Reciprocity Norm, University of Texas School of Law,
https://law.utexas.edu/conferences/measuring/The%20Papers/Rule%20of%20Law%2
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In this sense the legal position of the Lithuanian Constitutional Court is worth
mentioning, according to which the official constitutional doctrine is not formulated
all "at once" on any issue of the constitutional legal regulation, but "case after case"
(see Ruling No. 33/03 of the Constitutional Court of the Republic of Lithuania of 28
March 2006. "Lietuvos Respublikos Konstitucinis Teismas." Lietuvos Respublikos
Konstitucinis
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/Accessed
18
November
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even expressed legal position concerning the discussed issue,
stating that another interpretation would imply inter alia the fact the
Constitutional Court does not administer constitutional justice and
guarantee the supremacy of the Constitution297. An opinion was
expressed also in literature that absolute stability and predictability
of precedents lead to formation of such a rigid legal paradigm,
which isn't able to changes parallel to changes of social norms and
practice298.
The above implies that both predictability of the Constitutional
Court activities and necessity of making the constitutional doctrine
in comparison with the changing social relations have significant
importance from the viewpoint of constitutional stability.
Therefore, we believe that from the viewpoint of guaranteeing
constitutional stability the circumstance has primary importance
that the Constitutional Court should be endowed with adequate
opportunities for the development of constitutional doctrine, and
this should not be based on the unlimited discretion of the
Constitutional Court. The Lithuanian Constitutional Court, for
instance, expressed a legal position that the Court can deviate from
its precedents only if it is necessary for wider protection of the
values defined in the Constitution, in particular, human rights, and
this should be clearly reasoned in the frames of each case299.
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See Ruling No. 33/03 of the Constitutional Court of the Republic of Lithuania of
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In our opinion, development of the Constitutional Court legal
positions presupposes existence of two possible situations: 1. when
it is necessary to fundamentally change previously expressed
concrete legal position of the Constitutional Court, 2. when it is
necessary to widen the previously expressed concrete legal position
of the Constitutional Court without changing its content.
To our mind, in both situations the main key for the effective
solution of the discussed issue is finding balance in each concrete
situation between the continuity and predictability of the
Constitutional Court practice and the values, underlying the
development of the constitutional doctrine, accompanied with the
observance of the principle of “expedient self-restraint” by the
Constitutional Court.
We beleive that in the first situation the noted balance
pressuposes that Constitutional Court legal positions can be
changed just in case when there is concrete constitutional necessity,
that is - the change in the corresponding constitutional norm or its
perception.
What about the development of Constitutional Court legal
positions in the presented second situation, we consider that the
latter is also possible in case of the change of a constitutional norm
or its perception, but can in no case be limited just by situations
concerning the mentioned changes. As already noted above,
formation of the constitutional doctrine by the Constitutional Court
is not a single-step process, but a process, being fulfilled
permanently and gradually. Moreover, the noted doctrine isn’t a
petrified phenomenon and can be changed along with the
development of the social relations. Hence, it is obvious that cases
of widening the scope of a legal position, not fundamentally
changing its content, can't be conditioned exceptionally by changes
of constitutional norm or its perception, and can take place in any
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situation, if the main key for solution of the mentioned issue is
observed (that is - finding balance in each concrete situation
between the continuity and predictability of the Constitutional
Court practice and the values, underlying the development of the
constitutional doctrine, accompanied with the observance of the
principle of “expedient self-restraint” by the Constitutional Court).
As an example the Armenian Constitutional Court legal
positions on prohibition of discrimination can be mentioned. The
Constitutional Court of the Republic of Armenia stated by its
decision DCC-731 (dated as of 29 January 2008) that Article 14.1
of the Constitution of the Republic of Armenia stipulates the
principle of equality before the law. According to the requirements
of this Article, the positive constitutional obligation of the state is
to provide such conditions which will give equal opportunity to the
people with identical status to exercise, and in case of infringement,
to protect their rights, otherwise not only the constitutional
principles of equality, prohibition of discrimination, but also the
rule of law and legal definiteness will be violated. Afterwards,
developing those legal positions, the Court stated by its decision
DCC-881 (dated as of 4 May 2010) that “Constitutional Court in
the frames of the principle of prohibition of dicrimination considers
admissible any differentiated apprօach conditioned by objective
basis and lawful aim. The principle of prohibition of discrimination
doesn't mean that any differentiated approach among the same
category of people can be turned into discrimination. The
differentiated approach, which lacks objective basis and lawful aim,
is a violation of the principle of discrimination. ... Constitutional
Court finds that the constitutional principle of equality before the
law presupposes ensurance of equal responsibility before the law,
inevitability of responsibility and equal conditions of legal

protection, and doesn't concern definition for subjects with different
status of preconditions, in this case – social independence
guarantees or additional obligations for the subjects of the given
category conditioned by a lawful aim”. The Constitutional Court of
the Republic of Armenia stated by its decision DCC-967 (dated as
of 7 June 2011) that in case of alleged discrimination a situation
should exist, when a differentiated attitude is expressed in the same
situation towards concrete subject in comparison with other
subjects, the attitude towards whom is more favorable. In the
frames of the decision DCC-1224 (dated as of 7 July 2015) the
Court also stated that discrimination exists in cases when in the
frames of the same legal status differentiated approach is expressed
towards a person/persons, in particular, they are deprived of
concrete rights or the latter are limited or he/she gets privileges.
It should be noted that the Constitution of the Republic of
Armenia after 2015 amendments defines regulations on general
equality before the law and prohibition of discrimination analogical
(from the aspect of content) to the Constitution in 2005 edition. It is
notable from this viewpoint that after constitutional amendments –
on 10 July 2018, the Constitutional Court of the Republic of
Armenia adopted decision DCC-1424, by which its previous legal
positions on the discussed issue were restated.
Returning to the issue of the development of the Constitutional
Court legal positions, it should be noted that Part 16 of Article 68
of the Constitutional Law of the Republic of Armenia “On the
Constitutional Court” prescribes a possibility for the Constitutional
Court to review decisions mentioned in Paragraphs 1 and 2 of that
Article on the basis of an application submitted in the procedure
prescribed by law, if: a) the provision of the Constitution applied
for the case is changed, b) a new understanding of the provision of
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the Constitution applied for the case has emerged, which may be a
basis for a differing decision on the same case and if the issue has a
principle constitutional-legal significance.
Some academics consider that in this case one should concern
the review of not the Constitutional Court decisions, but the legal
positions of the latter, as the review of the Constitutional Court
decision leads to a change in the legislative and law enforcement
policy, formed on the basis of the previously adopted decision,
while the review of the legal position of the Constitutional Court
means that the Constitutional Court changes its previously formed
position and, conditioned by essential changes in social life,
reviews the perception of the constitutional norm in the new case.
The change of the legal position of the Constitutional Court can’t
have a retrospective significance and leads to a change in the
legislative and law enforcement policy, formed on the basis of the
previously adopted decision300.
It is obvious that the formulation “review of the decision”,
prescribed in the RA Constitutional Law “On the Constitutional
Court”, concerns also legal positions. At the same time, we
consider that the aim of the discussed provision is to define
regulations concerning the review not of the legal positions of the
Constitutional Court, but of the final conclusion regarding the
constitutionality or unconstitutionality of the act, and it concerns
legal positions so far as their change is necessary for the review of
the discussed conclusion. This is testified also by the corresponding
judicial practice of the states, where there is an opportunity to
review the Constitutional Court decisions, as in the frames of the

latter (according to such provisions) the final conclusion of the
Court is reconsidered on the basis of the change of the previous
legal position301.
While the international practice of constitutional justice, as
already noted, shows that besides the above, there may be
situations, when the necessity of the change of the legal position
rises not for the review of a previously adopted concrete decision
and for the change of the final conclusion, but for making a
decision in a new case. It is obvious that the latter, in comparison
with the review of the previously made final conclusion, concerns
not the “destiny” of the already resolved case, but is necessary for
the development of the constitutional doctrine and for making
decisions in new cases, hence, has a principal constitutional-legal
significance in any case302.
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Therefore, in such situations the change of the legal position
can’t be conditioned by such preconditions, as the concrete type of
the previous decision, the time frame of its adoption or sumbission
of an appeal by the applicant just on the noted issue. While the
regulation, prescribed in Article 68, Part 16 of the Constitutional
Law of the Republic of Armenia “On the Constitutional Court”,
concerns only the review of Constitutional Court decisions on
finding the challenged act or its challenged provision in conformity
with the Constitution or findng the challenged act or its challenged
provision in conformity with the Constitution in the interpretation
of the Constitutional Court and excludes extension of the
mentioned regulation on other types of decisions. Moreover,
Constitutional Court may review corresponding decisions on the
noted ground just on the basis of the corresponding appeal
submitted in the procedure prescribed by law. In addition it should
also be noted that before the adoption of the Constitutional Law of
the Republic of Armenia “On the Constitutional Court” the RA
Law “On the Constitutional Court” of 1 June 2006 prescribed that
the discussed regulation on the review of a decision concerns just
the cases when 7 years have passed after the ruling of the decision.
Taking the above into account, we consider that the main goal of
the noted provision, prescribed in the Constitutional Law of the
Republic of Armenia “On the Constitutional Court”, is to define
regulations concerning the review of the final conclusion regarding
the constitutionality or unconstitutionality of the act and it doesn’t
concern the change of the legal positions of the Constitutional Court
in the above-mentioned other situations, which don’t have the noted
goal orientation. The opposite approach will form a petrified system
of the practice of the Constitutional Court and the constitutional
doctrine, endangering the whole legal security of the state.

The above leads to a conclusion that the Constitutional Court
should have adequate possibilities for the development of the
constitutional doctrine. Moreover, existence of any other criterion
or precondition than finding balance in each concrete situation
between the continuity and predictability of the practice of the
Constitutional Court and the values, underlying the development of
the constitutional doctrine, accompanied with the observance of the
principle of “expedient self-restraint” by the Constitutional Court,
can’t be acceptable from this viewpoint.
In this context we would like to touch upon also issues with
regard to application of the Constitutional Court legal positions
after constitutional amendments, in particular, the question whether
the previously expressed Constitutional Court legal positions
continue to act and if yes, in which scope.
To our mind, the approach that the Constitutional Court legal
positions should mechanically lose their legal force after
constitutional amendments isn’t logical and can’t adequately
express the constitutional essence of the noted positions and the
underlying it logic.
The presented analysis on constitutional stability,
constitutional developments, peculiarities of the Constitutional
Court activities and legal positions leads to a conclusion that 1.
stability of the Constitution presupposes unchangeability of the
norms, constituting the “core”, axis of the Constitution, 2.
development of the Constitution presupposes existence of an
accumulative link between constitutional norms, 3. among the most
important peculiarities of the Constitutional Court activities and
legal positions are their predictability and continuity of the
Constitutional Court practice.
It is obvious that the idea of the mechanical lose of the force of
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the Constitutional Court legal positions after constitutional
amendments can’t be in conformity with the noted logic, as in the
result of reforms at least fundamental changes are impossible in
constituting the axis of the Constitution norms. Moreover,
accumulative link should be kept between the old and new
constitutional regulations. This, in turn, presupposes necessity of
guaranteeing predictability of Constitutional Court legal positions
and continuity of the Constitutional Court practice.
Therefore, though in the result of constitutional amendments
Constitutional Court legal positions may be changed and the
constitutional doctrine may develop, this can be logical just in one
case – when it concerns legal positions on an amended
constitutional norm or its changed perception. Analogically, it
would be illogical to presuppose that the unamended constitutional
norm or its unchanged perception can lead to the change of the
Constitutional Court legal positions.
Constitutional Court legal positions on equality before the law
and prohibition of discrimination can be mentioned with this
regard.
We already noted that after 2015 amendments the Constitution
of the Republic of Armenia prescribes analogical to 2005’s edition
of the Constitution regulations on general equality before the law
and prohibition of discrimination from the aspect of the content.
Hence, it is obvious that in conditions of such Constitutional Court
legal positions the approach of their mechanical invaldidation won't
be logical and will distort the whole essence of constitutional
stability, constitutional development, predictability of the
Constitutional Court legal positions and continuity of the Court
practice, as well as the logic, underlying them. It is another issue
that, as already mentioned, constitutional doctrine can develop in

the already discussed situations and accompanied with observance
of the noted principles.
The institute of mechanical invalidation of Constitutional Court
legal positions is rare also in international practice. In the result of
2013 Fourth amendment in 2011 Fundamental Law of Hungary it
was defined in “Closing and Miscellaneous Provisions” that the
decisions of the Constitutional Court made prior to the entry into
force of the Fundamental Law are repealed. This provision shall be
without prejudice to the legal effects produced by those decisions303.
It is notable that till that – in 2012, the Hungarian Constitutional
Court expressed a legal position, according to which the
Constitutional Court can apply in the new cases the arguments
connected to the questions of constitutional law judged upon in the
past and contained in its decisions adopted before the Fundamental
Law was put into force, provided that it is possible on the basis of the
concrete provisions – having the same or similar content as that of
the previous Constitution – and of the rules of interpretation of the
Fundamental Law. The Constitutional Court’s statements made on
the fundamental values, human rights and freedoms and on the
constitutional institutions that have not been changed fundamentally
by the Fundamental Law remain valid304.
Noting the above-mentioned analysis and not touching upon
the motives, underlying the concrete state’s constitutional policy,
we consider that definition of such constitutional regulations,
particularly, in conditions of already expressed Constitutional Court
legal positions, is problematic and can distort underlying the
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Article 5 of the “Closing and Miscellaneous Provisions” of the Fundamental Law
of Hungary, https://hunconcourt.hu/uploads/sites/3/2018/10/ fundamental_law_
of_hungary-7.pdf, /Accessed: 18.10.2018/.
304
See Decision 22/2012 (V. 11.) of the Constitutuonal Court of Hungary,
https://hunconcourt.hu/uploads/sites/3/2017/11/en_0022_2012.pdf, /Accessed: 18.10.2018/.

discussed institutes’ whole constitutional axiology, deforming the
idea of constitutional stability.
Summarizing the analysis on Constitutional Court legal
positions’ development, our general conclusion in the mentioned
context is the following:
- Predictability of Constitutional Court activities and its legal
positions is one of the most important preconditions of
constitutional stability.
- The approach of the mechanical invaldidation of the
previously expressed Constitutional Court legal positions after
constitutional amendments isn’t logical, doesn’t adequately express
the constitutional essence of the mentioned positions and
underlying it logic and distorts the ideas of constitutional stability,
constitutional developments, predictability of Constitutional Court
activities and continuity of the Court practice.
- Formation of the constitutional doctrine by the Constitutional
Court is not a single-step process, but a process, being fulfilled
permanently and gradually. Moreover, the latter isn’t a petrified
phenomenon and can be changed along with the development of the
social relations.
- Development of Constitutional Court legal positions can
presuppose existence of two possible situations: 1. when it is
necessary to fundamentally change previously expressed concrete
legal position of the Constitutional Court, 2. when it is necessary to
widen the previously expressed concrete legal position of the
Constitutional Court without changing its content.
- In both situations the main key for the effective solution of
the discussed issue is finding balance in each concrete situation
between the continuity and predictability of the practice of the
Constitutional Court and the values, underlying the development of

the constitutional doctrine, accompanied with the observance of the
principle of “expedient self-restraint” by the Constitutional Court.
In the first situation Constitutional Court legal positions can be
changed just in case when there is concrete constitutional necessity,
that is - change in the corresponding constitutional norm or its
perception. In the second situation development of Constitutional
Court legal positions isn’t limited just by changes of a
constitutional norm or its perception, and can be implemented in
any other situation, presupposing development of constitutional
doctrine, accompanied with the observance of the principal and
already presented criterion concerning the issue.
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SUMMARY
The monograph is dedicated to revelation of a number of
issues concerning the doctrine of democracy, axiological
characteristics of constitutional stability and the role of the latter in
ensuring the democratization of the society.
The work is the first to complexly study the axiological
characteristics of constitutional stability from the aspect of its role
in ensuring democracy.
Analyzing the idea of democracy, the author draws a
conclusion that for the proper perception of this notion just the
feature of implementation of power by the people and for the
people is not enough, and the doctrines of democracy need to be
revalued. According to the author the key point here should be the
fact that democracy is a form of governance, within the frames of
which people are the source of power, power is implemented by the
people and for the people, having in the basis the human being as
the highest value and being guided by the aim of guaranteeing for
the latter possibilities for self-expression and self-realization. The
author concludes that the power of people is not an unlimited one
and should be limited by fundamental human and citizen’s rights
and freedoms. Moreover, for the realization of the discussed aim of
democracy choice of representatives of power based on the idea of
elitism is necessary, taking as a basis the features of competence
and professionalism.
The author defines the stability as a feature of the Constitution
and constitutional system, which presupposes viability of the Basic
Law in conditions of reorganizing social relations. Moreover, in
this context it concerns not static, but dynamic stability, when the
“core”, the essence of the Constitution (as a social agreement
concerning the main rules of life) isn’t subject to fundamental
221

changes, but the Constitution itself is able to adapt to developing
social relations, be a stimulus for their development.
Analyzing issues concerning the axiological characteristics of
constitutional stability, the author substantiates that the Constitution
should not be a tool for politics, but a bound, framework for it.
Moreover, the constitutional developments should express not the
current political preferences and interests, but be superior to them
and define fundamental legal framework for political actors and
events. In other words, constitutional policy should be clearly
differentiated from the ongoing politics, and the Constitution
should not be a part of the current political game, itself defining the
rules of that game.
Studying the frequency of constitutional amendments in
various states, the author draws a conclusion that the Constitution
should not be amended parallel with each change of the political
situation in the state or formation of a new political majority.
Constitution is not just a document with a highest legal force, but
also a symbol of a concrete constitutional system, and in this aspect
the Basic Law has a symbolic significance. Hence, the ways and
frequency of constitutional amendments should form such a public
perception that the Constitution is a stable document, symbol of a
concrete constitutional system and cannot be amended just based
on the political will of the political majority of the day. At the same
time, the author believes that the opposite approach, according to
which a concrete period is defined, within the frames of which the
Constitution cannot be amended, is also unjustified. In the result it
is substantiated that a concrete period of time, which itself
presupposes the existence of constitutional stability or points out
effective periodicity of constitutional amendments, cannot be
indicated.
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The author mentions that “development of the Constitution” is
qualitative, directed and, as a rule, irreversible changes to the Basic
Law, possessing peculiarity of internal interrelatedness and
systemness, when the main quality of the system, the “core” of the
Constitution is preserved. The latter are the qualitative peculiarity
of the Constitution, in case of absence of which it ceases to be the
concrete discussed system, in which conditions there is also no
possibility to speak about its stability and development. This, in
turn, presupposes that the mentioned values cannot be subject to
fundamental changes, as the latter will lead to the distortion of
constitutionalism. In the result the author concludes that
notwithstanding the seeming paradoxicalness of the idea of
“constitutionality of constitutional developments”, the latter isn’t a
blank notion, is an important element of ensuring constitutionalism,
has a concrete content and exceptional significance for ensuring
stable democracy.
The author mentions that peculiar regulations, which are
defined in the preamble of the RA Constitution, are the “core”,
“kernel” of the Constitution, hence, cannot be subject to
fundamental changes from the textual viewpoint. At the same time,
it is emphasized that the constitutional preamble, besides the
declaratory significance, has a constitutional value, practical
importance and can be developed via other alternative ways, having
as a key point the circumstance that the above-mentioned
regulations are subject to dynamic interpretation, within the frames
of which changes of perception of their separate elements are
possible, simultaneously, the elements, constituting the “core”,
“kernel” of these principles, should be unchangeable.
From the viewpoint of efficiency of constitutional amendments
the importance of combination of mechanisms of direct and

representative democracies is emphasized. This is an important
basis for professional decision-making, effective realization of the
power of people and the aims of the latter, increasing the efficiency
of administration. In conditions of guaranteeing the other
circumstances this can mostly contribute to ensuring constitutional
stability and strengthening stable democracy.
It is also substantiated that the development of the Constitution
is impossible to carry out effectively only by way of making
changes in its text and that interpretation is one of the most
important means of the development of the Basic Law.
The monograph also studies methods and limits of official
interpretation of the Constitution. The author mentions that the will
of constitutional legislator and the literal meaning of constitutional
norms should not be the only basis for revealing the content of the
latter, and that from the perspective of ensuring the stability and
development of the Constitution it is expedient to apply dynamic
interpretation. At the same time it is emphasized that effective
interpretation of the Constitution by the RA Constitutional Court
and observance of the principle of “efficient self-restraint” during it
presuppose revealing the content of constitutional norms and
deducing solutions to concrete constitutional problems in the
frames of current constitutional regulations, as well as consistent
and not isolated application of the interpretation methods during it.
The monograph differentiates notions “effect of the
Constitution” and “application of the Constitution”. It is
emphasized that the effect of the Constitution is direct in any case
and within the frames of defined constitutional regulations is not
intermediated by the necessity of adopting and applying other acts.
It's another issue that for the thorough regulation of social relations
the Constitution itself can presuppose necessity of adoption of other
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acts. But even in these situations the Constitution is endowed with
the peculiarity of direct effect – within the frames of concrete
regulations defined in the Basic Law.
The work also studies mechanisms of overcoming
constitutional conflicts on competencies, and an author’s approach
is presented on the notion and content of the latter. It is
substantiated that the civilized method for the solution of the
mentioned conflicts is their overcoming in legal dimension. This, in
turn, presupposes determination and realization of corresponding
mechanisms of consideration of the mentioned cases at the
Constitutional Court. The author concludes that in case of
constitutional conflicts just its constitutional-legal element is
subject to consideration at the Constitutional Court. Hence, in the
frames of constitutional justice, issues, presupposing political
answers, can’t be considered and resolved, and the solutions
proposed by the Constitutional Court can’t have a political
character.
An author’s approach is also presented on interrelations of the
notions “independence” and “accountability” of the judicial power,
according to which accountability is a characteristics peculiar for
independent judiciary, does not contradict the essence of the latter,
can in no case be percepted just as a mechanism of adopting
decisions pleasant for the society, presupposes necessity of
accountability before the law, has corresponding assesment
indicators, which themselves do not violate the boundaries of the
independecne of the judicial power, and should be materialized in
accordance with approaches presented with regard to the realization
of the limits of the power of people.
The monograph also studies the notion “constitutional
identity”, the content of the latter is presented, according to which

constitutional identity is the originality, individuality and
uniqueness of the concrete constitutional system. It includes not
just the originally existing features, which provide the system a
quality of uniqueness, but also the features of the larger systems,
which are borrowed by the constitutional system and with which
the latter starts to identify itself. Constitutional identity should be
perceived as not a feature, initially belonging to a concrete social
system, but a feature, which is formed and transformed in the result
of social interactions. At the same time, all the newly formed
peculiarities, including the ones borrowed from other systems, also
become features, defining originality and individuality of the given
system.
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